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University faculty and research staff provide litigators with a 
tremendous resource for data and expertise. The interests of the 
expert or the university, however, may be against expert- 
opinion testimony and piecemeal disclosure of research data in 
litigation, either because of the burden such disclosure entails 
or because of confidentiality interests in the data. Academicians 
can, to some extent, determine by their own acts whether out- 
siders can by subpoena compel the disclosure of their 
research—or whether they will disclose their research solely by 
choice in the traditional, academic venues. Institutional 
employment policies limiting the amount and nature of outside 
consultation, and information policies establishing the con- 
fidentiality of data acquired in research will limit the extent to 
which disclosure can be compelled. 


Fraternities and the Constitution: University-Imposed Relationship 
Statements May Violate Student Associationa! Rights 
James C. Harvey 


In recent years, scores of institutions have developed so-called 
‘“‘Relationship Statements’’ to define their relationship with 
Greek-Letter student organizations. Many such Statements, 
however, also impose demanding regulatory schemes upon 
those organizations. This Article examines the legal rights of 
Greek-letter organizations, as well as examples of Relationship 
Statements, concluding that institutions have no right to single 
out Greek-letter organizations for burdensome regulation. 
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Subpoenas in Academia: Controlling 
Disclosure 


Nelson P. Miller* 


INTRODUCTION 


Because success in litigation depends so frequently and so heavily 
on the testimony of knowledgeable expert witnesses, university faculty 
and staff are routinely asked—and often compelled by subpoena—to 
testify in their special field and to produce their research data. Uni- 
versities very simply are a tremendous resource for information and 
expertise. 

Such expert testimony may be against the interests of the expert or 
the university, either because of the time and energy that testifying 
entails or because of confidentiality or other research interests in the 
data. For instance, a leading scholar whose research has given rise to 
the development of one or more widely used medical drugs or devices 
may be inundated with requests to share expertise with legal counsel 
and to testify in products-liability litigation. The burden is particularly 
acute when, as is commonly the case, the researcher’s name is widely 
used to identify the product, making that expert’s testimony even more 
valuable in litigation. A researcher may have created a substantial 
research data base useful to litigants and widely known as a source of 
information for counsel. The burden on the researcher in producing 
and interpreting the data for the benefit of counsel may be particularly 
acute when the data base was not designed for retrieval of specific 
information such as the individual names, dates, and places known to 
counsel. 

Even though information demands may be burdensome, colleges and 
universities should not automatically restrict disclosure. Institutions 
have differing views on the extent to which expertise should be shared 
with the general public at the public’s request. Some universities, or 
departments within universities, have aggressive community-extension 
programs and encourage their faculty and staff to share expertise and 
information, hoping the interaction will lead to research benefits, in- 
cluding more generous funding. Others emphasize research and teach- 
ing, recognizing the burden associated with individual contacts with 
the public. These institutions encourage their faculty and staff to pub- 
licize their work through more traditional means such as research 
journals. 





* B.A., Indiana University, 1984. J.D., University of Michigan, 1987. 
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The considerations that affect whether expert testimony can be com- 
pelled against the expert’s will are not well known or widely under- 
stood. For that reason, institutional policies governing public disclosure 
of faculty research through testimony usually are not well developed 
or consistent, even though such policies—promulgated before a sub- 
poena is served—can be critical to the success of the individual or 
institution seeking to limit compelled expert testimony. This Article 
discusses when and whether such testimony can be compelled, and 
suggests ways in which academicians, their institutions, and their legal 
counsel may respond, both from a policy standpoint and in individual 
cases, to the subpoena issue. 


I. THE AUTHORITY TO COMPEL EXPERT TESTIMONY 
A. General Principles 


Initially, one should recognize that the authority to compel an expert 
to disclose information varies depending on whether the expert has 
had any contact with the parties or has knowledge of facts related to 
the litigation. 

When the expert was retained by one of the parties to testify at trial, 
the expert’s duty to respond to an opposing party’s requests typically 
is governed by a procedural rule similar to Rule 26(b)(4) of the Federal 
Rules of Civil Procedure. The expert may be required to disclose to the 
opposing party every fact and opinion relating to the litigation. Even 
if the expert is not to be called at trial, the party with whom the expert 
consulted still may be required to produce documents and other work 
products relating to the consultation.’ In either case, the expert should 
recover from the requesting party a fee for time spent in responding.’ 
Fees notwithstanding, the expert’s unanticipated burden can be sub- 
stantial, because the expert must respond to two masters: the expert’s 
own client and the opposing party. The time and scheduling burdens 
are particularly acute when the opposing party demands an oral dep- 
osition, which is common. 

When the expert has not been retained but has knowledge of partic- 
ular facts relating to the litigation, the expert will be required to disclose 
those facts in the absence of a specific privilege. It is an intrinsic aspect 
of our system of justice that a litigant have access to the facts relating 
to the litigation—the ‘‘right to every man’s evidence.’’* If a witness, 
including one who is an expert on a matter in issue in the particular 
litigation, has knowledge of relevant facts, the litigants have a right to 
compelled disclosure. To state the principle another way, the courts 





1. See Fep. R. Civ. P. 26(b)(4)(B). 

2. See Fen. R. Civ. P. 26(b)(4)(C). 

3. United States v. Bryan, 339 U.S. 323, 331, 70 S. Ct. 724, 730 (1950); see also 
United States v. Nixon, 418 U.S. 683, 709, 94 S. Ct. 3090, 3108 (1973) (quoting Branzburg 
v. Hayes, 408 U.S. 665, 688, 92 S. Ct. 2646, 2660 (1972)). 











1990] SUBPOENAS IN ACADEMIA 


distinguish between facts and opinions, with facts routinely subject to 
disclosure in the absence of privilege.* This principle recognizes that 
facts are unique and their source therefore is subject to subpoena, while 
expert testimony is fungible. 

In some cases, it will be difficult to distinguish between ‘‘facts’’ and 
‘“‘opinions.’’ In the academic setting, the problem typically arises when 
the research of an expert leads to a particular product or practice which 
later becomes the focus of litigation. The academic whose research 
inspired a new product provides a natural source for answers about the 
feasibility of a product design or the risks of a certain practice. Although 
case law in this area is scant, under the fact/opinion dichotomy, it 
appears reasonable to require the expert to testify as to what the expert 
saw or heard relating to the parties, the product manufacturer, or the 
professional charged with a negligent practice, but not as to the expert’s 
own experience or judgment.® 

What about instances in which the expert had no contact with the 
parties and has no knowledge of facts related to the litigation? Can a 
party compel opinion testimony or research data from such an expert? 
The majority rule is that opinions cannot be compelled from an expert 
who has not chosen to participate in the litigation.* In fact, the Federal 
Rules of Evidence reflect the majority rule, at least as to court-appointed 
experts.’ 

One can see several reasons, both legal and practical, for limiting 


compelled disclosure of expert opinions. In legal terms, an expert’s 
opinions are a form of property, presumably developed only after years 
of experience or education, insight and investment.* One assumes that 
the takings clause of the fifth amendment prohibits a court from com- 
pelling an unwilling expert to give up that property for public use, at 





4. See, e.g., United States v. Five Thousand Six Hundred Eight Dollars and Thirty 
Cents in U.S. Coin and Currency, 326 F.2d 359 (7th Cir. 1964); Tahoe Ins. Co. v. 
Morrison-Knudsen Co., 84 F.R.D. 362, 364 (D. Idaho 1979); Mason v. Robinson, 340 
N.W.2d 236 (Iowa 1983); Commonwealth v. Vitello, 367 Mass. 224, 327 N.E.2d 819 
(1975); Stanton v. Rushmore, 169 A. 721 (N.J. 1934). 

5. See People v. Thorpe, 296 N.Y. 223, 72 N.E.2d 165 (1947) (real-estate agent who 
had prepared an appraisal on the subject property for a prior owner was required to 
testify to what he had seen during the appraisal but not to his experience and judgment). 

6. Buchanan v. American Motors Corp., 697 F.2d 151, 152 (6th Cir. 1983); Cold 
Metal Process Co. v. United Eng’g & Foundry Co., 83 F. Supp. 914 (W.D. Pa.), aff'd, 
107 F.2d 27 (3d Cir. 1938) (applying Pennsylvania law); Arkansas State Highway Comm’n 
v. Witkowski, 519 S.W.2d 743 (Ark. 1975); Agnew v. Parks, 172 Cal. App. 2d 756, 343 
P.2d 118 (N.J. Super. Ct. Dist. Ct. Cal. App. 1959); Braverman v. Braverman, 21 N.J. 
Super. 367, 91 A.2d 226 (1952); People v. Thorpe, 296 N.Y. 223, 72 N.E.2d 165 (1947); 
Pennsylvania Co. v. City of Philadelphia, 262 Pa. 439, 105 A. 630 (1918). 

7. Fep. R. Evip. 706(a) (‘‘An expert witness shall not be appointed by the court 
unless the witness consents to act.’’). One could argue that this rule precludes compelling 
an expert witness’s opinions pursuant to subpoena for such testimony is equivalent to 
the court ‘‘appointing’’ the expert without consent. 

8. See Klabunde v. Stanley, 384 Mich. 276, 282, 181 N.W.2d 918 (1970) (an expert 
‘thas a property right in his opinion.’’). 
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least without due process and just compensation.’ Moreover, courts 
have recognized that the forced disclosure of confidential research 
information ‘‘chills’’ the free-speech interests protected by the first 
amendment, such that forced disclosure should be limited.’ 

In economic terms, the most efficient distribution of expert services 
requires a free market in which price and availability are determined 
by supply and demand, not at the whim (i.e., the subpoena) of one 
party. For example, if an eminent expert commands a high price for 
services, that expert will be retained only in the more meritorious cases, 
cases in which the likelihood of recovering the expert’s substantial fees 
is proportionally greater. If expert services generally are unavailable in 
a certain field in which they are needed, the high prices for those 
services will lead to more experts entering the field to correct that 
unavailability. 

A more practical concern with unfettered compelled disclosure is 
that certain experts—those who have a particularly useful data base or 
a special eminence in a field often involved in litigation—would have 
time for nothing other than testifying, or at least less time for other 
significant activities.‘ Probably the clearest example of a publicly- 
recognized figure being subpoenaed to testify as an expert occurred 
when medical malpractice plaintiffs presented the well-known heart 
surgeon, Dr. Michael Debakey, with a subpoena and $20 to testify in 
a wrongful death/heart surgery case.’*? Dr. Debakey appeared in court 
only to testify that he was not retained, never saw the deceased, had 
no knowledge of the prosthetic device used in the operation, and did 
not want to express any opinion based on hypothetical facts presented 
to him. Fortunately for Dr. Debakey, and the defendant surgeon, the 





9. See Amchem Products, Inc. v. Costle, 481 F. Supp. 195 (E.D.N.Y. 1979) (confi- 
dential research data is ‘‘property’’ within fifth amendment); Arkansas State Highway 
Comm'n v. Witkowski, 743, 519 S.W.2d 748 (the ‘‘private litigant has no more right to 
compel a citizen to give up the product of his brain than he has to compel the giving 
up of material things.’’). 

10. Marrese v. American Academy of Orthopaedic Surgeons, 692 F.2d 1083, 1088-89 
(7th Cir. 1982); Apicella v. McNeil Laboratories, Inc., 66 F.R.D. 78, 83-85 (E.D.N.Y. 
1975); see also In re Consumers Union of United States, Inc., 495 F. Supp. 582 (S.D.N.Y. 
1980); Richards of Rockford, Inc. v. Pacific Gas & Elec. Co., 71 F.R.D. 388 (N.D. Cal. 
1976). 

11. See Buchanan v. American Motors Corp., 697 F.2d 151, 152 (6th Cir. 1983). The 
Buchanan court held: 

The District Court did not err in finding improper the practice of calling an 

eminent expert witness (who is a stranger to the litigation) under a burdensome 

subpoena duces tecum that would require him to spend a large amount of time 
itemizing and explaining the raw data that led him to a research opinion 
adverse to the interest of a party which is the author of the subpoena. 
Id. See also Holland, Compelling Experts to Testify, 50 U. Coto. L. Rev. 49 (1978) (courts 
should protect experts where alternatives exist); Lindblom, Compelling Experts to Testify: 
A Proposal, 44 U. Cui. L. Rev. 851 (1977) (same). 
12. Karp v. Cooley, 349 F. Supp. 827 (S.D. Tex.), aff’d, 493 F.2d 408 (5th Cir. 1972). 
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court held that Dr. Debakey could not be compelled to testify.** Even 
sO, one can imagine how it might have influenced the jury to hear the 
testimony of the world’s most recognized heart surgeon, and how that 
fact would influence counsel in selecting an eminent expert. 

The minority rule holds that an expert’s opinion may be compelled, 
in the court’s discretion, even in the absence of the expert’s personal 
involvement,** at least given the existence of other circumstances, 
including: whether the expert’s qualifications or experience are unique; 
whether the expert had already formed the sought-after opinion or 
would be required to form a new one;** whether, and to what extent, 
the expert would be oppressed by having to give an opinion in that 
instance.’* There may also be statutes affecting the outcome of the issue, 
either directly or indirectly.’ 


B. Case Examples 


Probably the best examples of the operation of the foregoing principles 
in the university setting are in two federal district court opinions, 
Andrews v. Eli Lilly & Co.,* and Noga v. American Motors Corp.*® In 
Andrews, E.R. Squibb & Sons, Inc., subpoenaed University of Chicago 
medical researcher Dr. Arthur Herbst to produce subject data relating 
to the connection between Squibb’s drug diethylstilbestrol (DES) and 
adenocarcinoma in the drug’s users, because many plaintiffs had used 


Dr. Herbst’s study to establish liability. Dr. Herbst, who had refused to 
become involved in DES litigation, moved for a protective order, on 
the grounds the that subject data were confidential. The court weighed 
the countervailing interests and quashed the subpoena.”° 

In Noga, American Motors Corporation (AMC) subpoenaed retired 
University of Michigan traffic-safety researcher Dr. Richard G. Snyder 
to produce data and testify concerning a report he co-authored related 
to the AMC Jeep, because plaintiffs had used the report to support 
liability in Jeep rollover accidents.” Dr. Snyder moved for a protective 





13. 349 F. Supp. at 836. 

14. The leading case so holding is Kaufman v. Edelstein, 539 F.2d 811 (2d Cir. 1976), 
a civil antitrust action against IBM in which the court compelled a partner and senior 
staff member in a well-known management consulting firm to give their opinions on the 
use of computer systems. 

15. See Carter-Wallace, Inc. v. Otte, 474 F.2d 529, 536 (2d Cir. 1972), cert. denied, 
412 U.S. 929 (1973); Maurer, Compelling the Expert Witness: Fairness and Utility under 
the Federal Rules of Civil Procedure, 19 Ga. L. Rev. 71, 82 n.46 (1984) (reviewing 
distinction between compelling new opinion and compelling already formed opinions). 

16. Kaufman, 539 F.2d 811 (2d Cir. 1976). 

17. See In re Browning, 125 Misc. 2d 896, 480 N.Y.S.2d 671 (N.Y. Fam. Ct. 1984) 
(N.Y. Fam. Ct. Act § 1034 (McKinney 1979) allowing a child-protective official to refuse 
to testify as an expert). 

. 97 F.R.D. 494 (N.D. Ill. 1983). 
. 115 F.R.D. 211 (D. Ariz. 1987). 
. 97 F.R.D. at 500. 

. 115 F.R.D. at 211-12. 
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order, because he had no interest in suffering the personal disruption 
and expense associated with responding to the subpoena. The court 
weighed the burden on Dr. Snyder and the value to AMC of having 
his research and testimony, and quashed the subpoena.” 

As these cases demonstrate, compelled disclosure can threaten an 
expert’s research and professional conclusions. Dr. Herbst submitted 
several affidavits indicating that the registry that he established to 
gather information on adenocarcinoma, which, according to the court, 
was a ‘‘unique and vital resource for learning,’’? would be destroyed 
if he had to comply with the subpoena.”* At stake was a life’s work of 
great social benefit. Dr. Snyder had suffered the annoyance and expense 
of responding to at least four AMC subpoenas?’ and, with eighty-eight 
similar suits pending in the federal courts alone, faced the prospect of 
many more. Dr. Snyder’s personal burden was particularly acute, insofar 
as he was retired and could no longer rely on the legal and adminis- 
trative resources of his former employer. Each opinion contains a 
thorough discussion of the personal, institutional, and societal interests 
at stake.?® 


II. INSTITUTIONAL RESPONSES 
A. In Individual Cases 


When a subpoena is served in an individual case, the choices are 
relatively few: respond and comply; comply with limitations; or move 
to quash the subpoena. Full compliance with the subpoena may be the 
path of least resistance in the short run, but compliance in one case 
may adversely affect a researcher’s ability to resist a subpoena in 
subsequent cases. An initial, voluntary disclosure may limit the expert’s 
arguments in subsequent litigation that the material is privileged and 
that production is unduly burdensome. An alternative is to comply but 
with certain limitations, for example, by negotiating with the serving 
party to respond to written interrogatories in lieu of an oral deposition. 





22. Id. at 214-15. 

23. 97 F.R.D. at 500. 

24. Id. at 499. 

25. Mr. Snyder was also the subpoenaed expert in the cases Buchanan v. American 
Motors Corp., 697 F.2d 151 (6th Cir. 1983) and Wright v. Jeep Corp., 547 F. Supp. 871 
(E.D. Mich. 1982). The Wright district court had (without a hearing) compelled Mr. 
Snyder to testify while his appeal of the identical issue was pending in Buchanan. 
Buchanan overruled Wright sub silentio. Buchanan, 697 F.2d at 152. 

26. See also Farnsworth v. Proctor & Gamble Co., 758 F.2d 1545 (11th Cir. 1985) 
(within district court’s discretion to quash tampon manufacturer’s subpoena to Center 
for Disease Control to disclose names and addresses of women who participated in toxic 
shock-syndrome research); Dow Chem. Co. v. Allen, 672 F.2d 1262 (7th Cir. 1982) 
(herbicide manufacturer’s subpoena to university researcher to produce notes and data 
in toxicity studies properly quashed); but cf. Deitchman v. E.R. Squibb & Sons, Inc., 740 
F.2d 556 (7th Cir. 1984) (DES manufacturer has right to medical case histories of women 
with adenocarcinoma allegedly caused by DES, modified to protect confidentiality). 
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The burden of giving written answers is usually far less than preparing 
and sitting for an oral deposition. As another example, negotiating 
restrictions on the reproduction and disclosure of the material to anyone 
other than the attorneys and their experts, and providing for its return 
at the conclusion of the litigation, will preserve confidentiality and 
privilege arguments to some extent. 

If the subpoenaed expert prefers to quash the subpoena, counsel 
should petition the court for a protective order on the researcher’s 
behalf as a non-party. Under Federal Rule of Civil Procedure 26(c), a 
party seeking to quash a subpoena must petition the court and make a 
showing that the discovery request is not authorized by the rules of 
procedure, is unduly burdensome, or seeks confidential material—and 
that the requester’s need for the material is outweighed by the burden 
on the expert. In preparing the motion for a protective order, counsel 
should recognize that the court will consider the following factors: the 
requester’s need for the material, not merely as to relevance but in 
light of other factors such as the availability of other sources;?”? whether 
the expert will be a witness at trial, or, conversely, whether his research 
will be the basis for another voluntary expert’s testimony at trial;?* 
what the requester intends to prove at trial with the material or testi- 
mony requested; and whether confidentiality was essential to the ex- 
pert’s obtaining the data requested.”? The motion should be accompanied 
by the expert’s affidavit (without disclosing privileged or confidential 
information) and by the affidavits of any other researchers whose 
interests would be adversely affected.*° 


B. By Policy 


The rules and principles discussed in the first part of this Article 
show that disclosure often is within the control of the expert, because 
it is the expert who first chooses to consult with one or the other of 
the parties or who undertakes to gather and retain facts that are likely 
to be in dispute in subsequent litigation. This fact—the expert’s control 
over disclosure—means that individual, departmental, or institutional 
policies will be able to dictate the extent of compelled disclosure in 
the majority of jurisdictions and in certain instances. 





27. 672 F.2d at 1272-73. 

28. Buchanan v. American Motors Corp., 697 F.2d 151 (6th Cir. 1983); Dow Chem. 
Co. v. Allen, 672 F.2d 1262, 1272-73; Zerilli v. Smith, 656 F.2d 705, 714 (D.C. Cir. 
1981); Dart Indus. Co. v. Westwood Chem. Co., 649 F.2d 646, 649 (Sth Cir. 1980). 

29. Richards of Rockford, Inc. v. Pacific Gas & Elec. Co., 71 F.R.D. 388, 390 (N.D. 
Cal. 1976); Lampshire v. Proctor & Gamble Co., 94 F.R.D. 58 (N.D. Ga. 1982). 

30. Andrews v. Eli Lilly & Co., 97 F.R.D. 494 (N.D. Ill. 1983), provides an excellent 
example of affidavit support for a protective order, insofar as the subpoenaed expert 
submitted his own affidavit, affidavits by his co-researchers and department head, and 
affidavits from physicians who had contributed data. 
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1. Limiting Consultation 


For instance, because an expert’s voluntary involvement in litigation 
as a retained consultant or trial expert will expose that expert to 
compelled disclosure (and the associated burdens), a limitation on such 
outside work by faculty and staff obviously will result in fewer instances 
in which individuals are compelled to testify. The limitation may be 
self-imposed by individual researchers, depending on their personal 
interests and time and financial considerations, or it may take the form 
of a departmental or institutional policy. 

A departmental policy concerning subpoenas and outside consultation 
may be particularly useful in fields in which subpoenas are most 
common and in which disclosure by one researcher will make com- 
pelled disclosure by others more likely (i.e., where there are substantial 
confidentiality interests). Such a policy should include review and 
approval by a committee before the researcher accepts outside consul- 
tation or complies with a subpoena. 

An institution-wide policy may be necessary when a collective bar- 
gaining agreement is affected by any contractual restriction on outside 
consultation. In addition, the institution’s legal counsel will be expected 
to participate in any dispute over compelled disclosure, unless the 
dispute clearly is beyond the scope of the individual’s employment. 
Institutions should therefore define ‘‘scope of employment”’ (e.g., that 
outside consultation for fees is outside the scope of employment) so 
that researchers will know that they will have to hire their own counsel 
should any dispute arise from activity outside their employment. 

If individual faculty and staff are left to their own choices, the 
institution still should inform the individuals of the full consequences 
of disclosure, so that an informed choice may be made. An inadvertently 
overburdened faculty member benefits no one. 


2. Collecting Only Necessary Data 


This Article has suggested that knowledge of particular facts likely 
to be at issue in litigation frequently results in compelled disclosure. 
Accordingly, a researcher who gathers data in a field likely to be 
involved in litigation and who retains that data in the form of personally 
identifiable information, is more likely to be compelled to testify. 
Conversely, one who limits the collection of facts to fields that are not 
likely to be at issue in litigation or retains those facts in a manner 
which does not permit specific retrieval, is much less likely to be 
compelled to produce those data and testify. For instance, the likelihood 
of a researcher being compelled to testify concerning a specific traffic 
accident is effectively eliminated if the data collected do not include 
drivers’ names, accident date, or accident location (assuming that such 
information is not necessary to, and its absence does not reduce, the 
reliability of the study). Put simply, the rule should encourage collect- 
ing only necessary data, and retaining it only in a manner necessary 
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to the research purpose, unless one intends to become a service for 
private litigants. 


3. Editing Disclosure 


Finally, when one chooses to comply or must comply by court order, 
the material disclosed should be edited to preserve the confidential 
nature of research data. For example, if study data are produced, names 
and addresses should be blacked out in appropriate instances to preserve 
confidentiality.* Thus, beyond limiting voluntary participation in liti- 
gation, editorial practices can limit the scope of information sought 
through compelled disclosure. 


C. By Legislative Enactment 


An institution may wish to seek legislative protection for a specific 
project or research function. With some limitations imposed by state 
and federal constitutions, legislatures are free to define the power and 
authority of the courts. This legislative power may be exercised to limit 
access to certain information, either by making the information inad- 
missible in court or by imposing penalties on those who release it. An 
example is a Michigan statute providing that traffic-accident police 
reports may not be used in court.*? To promote the safety research of 
the University of Michigan’s Transportation Research Institute, the 
Michigan Legislature amended the statute to provide that a state ad- 
ministrative office may authorize scientific studies and research, the 
information from which is not admissible as evidence in any legal 
proceeding.** It is a misdemeanor under the statute for any person to 
disclose information outside the research project’s scope.** 


CONCLUSION 


An educational institution can implement an information policy that 
will affect the extent to which its faculty and staff must comply with 
subpoenas for research data and expertise. Academicians can choose— 
at least to some extent and in most jurisdictions—whether their research 
product can be compelled, or whether it will be disclosed solely by 
choice. Employment and information policies controlling the amount 
and nature of outside consultation and dictating the confidentiality of 
acquired information will affect the extent to which disclosure can be 
compelled against an academician’s wishes. 





31. See Deitchman v. E.R. Squibb & Sons, Inc., 740 F.2d 556 (7th Cir. 1984) (medical 
case histories modified to protect confidentiality). 

32. Micu. Comp. Laws § 257.624(1) (1980). 

33. Micu. Comp. Laws § 257.624(2) (1980). 

34. MicH. Comp. Laws § 257.624(3) (1980). 











Fraternities and the Constitution: 

University-Imposed Relationship 

Statements May Violate Student 
Associational Rights* 


James C. Harvey** 


INTRODUCTION 


Since their appearance over 200 years ago,’ American Greek-letter 
fraternities? have enjoyed a love-hate relationship with their host uni- 
versities and colleges. While fraternities necessarily are part of the 
university family, they resent campus administrators’ periodic attempts 
to control their affairs. On the other hand, universities sometimes 
question whether fraternities help or hinder them in the performance 
of their academic mission. Despite these tensions, the two have man- 
aged to coexist through the years as uneasy partners in higher educa- 
tion. 

Fraternities and sororities are a very popular choice for today’s 
undergraduates. The remarkable growth of these organizations, and the 
sheer number of students involved, have naturally attracted considerable 
university attention. That growth has also triggered new concern about 
perennial fraternity problems such as hazing, substance abuse and 
irresponsible behavior, as well as charges that fraternities are enclaves 
of racism and sexism. 

Partly because of the concerns listed above, and partly out of fear of 
being held legally liable for tortious acts by fraternity members, many 
universities have attempted to define or codify their relationship with 
fraternities by issuing formal “Relationship Statements.’’? Some Rela- 





* This article won the 1989 NACUA National Legal Writing Competition. 

** B.A. University of California, Irvine, 1984; J.D. Loyola Law School, Los Angeles, 
1989. The author is an attorney with the Firm of Corbett & Steelman in Irvine, California. 
Prior to preparing this Article, the author visited 105 American universities as a member 
of the Phi Delta Theta fraternity’s consulting staff from 1984-86. 

1. Phi Beta Kappa, founded at the College of William and Mary in 1776, is recognized 
as the first Greek-letter fraternity. BAIRD’s MANUAL OF AMERICAN COLLEGE FRATERNITIES 5 
(19th ed. 1977) [hereinafter Bamrp’s]. 

2. The term ‘‘fraternities’’ is used generally throughout for convenience. Unless 
otherwise noted, all references apply equally to women’s sororities. All references are 
intended to apply only to general fraternities, not professional or honorary fraternities. 

3. As of 1988, 207 institutions, both public and private, had prepared a Relationship 
Statement. CENTER FOR THE STUDY OF THE COLLEGE FRATERNITY, STATUS OF THE COLLEGE 
FRATERNITY AND Sorority 14 (Indiana Univ. 1989) [hereinafter STATUS OF THE COLLEGE 
FRATERNITY]. 
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tionship Statements merely list the mutual obligations of the fraternity 
and the university, while respecting the legal rights of fraternities and 
their student members. Other Statements, however, are heavy-handed 
regulatory measures which force fraternities to surrender their autonomy 
as a condition of continued campus presence. 

This Article examines the university-fraternity relationship from a 
legal standpoint. It argues that fraternities enjoy the same associational 
rights as other student organizations, including the right to reject 
university interference. It further argues that universities have no right 
to issue Relationship Statements which single out fraternities for bur- 
densome and discriminatory regulation. Unfortunately, many State- 
ments do exactly that. 

Part I of the Article examines briefly the concerns associated with 
the resurgence of fraternities, and the various ways in which universities 
have responded. Part II discusses ‘‘freedom of association’’ and its 
applicability to student organizations, concluding that fraternities are 
entitled to assert those rights as a defense against intrusive university 
regulations. In Part III, examples of university-imposed Relationship 
Statements are reviewed, with special attention given to provisions that 
arguably violate student associational rights. Finally, the Article offers 
concluding thoughts on the university-fraternity relationship. 


I. FRATERNITIES AND THE UNIVERSITY: BENEFITS AND BURDENS OF A 
UNIQUE RELATIONSHIP 


The fraternity system is a survivor. Although seriously threatened at 
various times by wartime manpower shortages, economic depression 
and faculty hostility, the system has endured all hardships and today 
is considered a normal component of campus life.* Part of that longevity 
can be attributed to the fraternities’ ability to adapt to a changing 
environment; as large, impexsonal state universities became the domi- 
nant educational institutions, fraternities responded by shifting their 
focus from literary pursuits to housing and recreation.® 

Fraternities experienced perhaps their greatest crisis on the turbulent 
campuses of the 1960s. Dismissed as ‘‘irrelevant’’ and as a symbol of 
‘“‘establishment’’ values, membership in fraternities dropped sharply, 
wiping out much of the impressive gains made in the post-World War 
II years.* Beginning from that low point, the unprecedented and explo- 
sive growth of the Greek-letter system has startled many in higher 
education. By 1989, the fraternity and sorority system boasted an all- 





4. Bairp’s, supra note 1, at 24-25; Robson, The College Fraternity: 200 Years of 
Service, in FRATERNITY FoR THE YEAR 2000. American College Fraternity Bicentennial 
Commission, 1976. 

5. The Historical Relationship Between the Fraternities and the Universities, AFA: 
The Fraternity Newsletter, Dec. 1976, at 8. 

6. The Frat is Back, NEWSWEEK, Nov. 12, 1973, at 109. See also BairpD’s, supra note 
1, at 27. 
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time high of 8,000 chapters on over 750 campuses, involving nearly 
600,000 undergraduates each academic year.” On each campus, frater- 
nities are accompanied by a variety of benefits and problems. 

The benefits provided by fraternities are subtly expressed and receive 
little attention from critics, who prefer to dwell only upon fraternity 
problems. Universities, however, are well aware of those benefits. Of 
great interest to institutional leaders (especially at private schools) is 
the fact that fraternity members are far more loyal to alma mater in 
terms of monetary contributions than other alumni.* One typical study 
showed that 56% of contributions to a large Midwestern university 
came from fraternity alumni. In addition, many universities depend 
upon privately-owned fraternity houses to provide room and board for 
a significant percentage of their undergraduate students.’ 

The impact of fraternities is also felt at the individual-student level, 
where the effect of Greek-letter membership has been extensively stud- 
led. Among the positive effects reported, fraternity-affiliated students 
are consistently found to be more outgoing, to possess greater self- 
esteem, to demonstrate better leadership skills, and to display greater 
feelings of belonging on campus.’ Although fraternities are often de- 
scribed as anti-intellectual and accused of retarding their members’ 
academic growth, the empirical evidence on that issue is inconclusive. 
In fact, fraternity members are more likely to persist to graduation than 
the average student." 

Fraternity life clearly provides certain benefits to the institution and 
its students, and is obviously an experience that a great number of 
students desire. However, the very visible resurgence of the fraternity 
system has also resulted in public and university attention being focused 
on some undeniable and embarrassing problems. 

Physical and psychological hazing of new fraternity members persists 
despite strenuous efforts to eradicate it. Such practices are illegal in at 





7. Data available from the National Interfraternity Conference (NIC) and National 
Panhellenic Conference (NPC), 3901 West 86th Street, Indianapolis, IN 46268. 

8. Nelson, An Annotated Bibliography of Research Relating Institutional Support 
by Alumni to Fraternity Membership (Indiana Univ. 1982). This report is available from 
the NIC, supra note 7. 

9. Id. at 5. 

10. Most schools depend upon fraternities to supply about 20% of their housing 
needs, although at some smaller schools the figure can reach 50%. STATUS OF THE COLLEGE 
FRATERNITY, supra note 3, at 4. 

11. See Winston & Saunders, The Greek Experience: Friend or Foe of Student 
Development?, in FRATERNITIES AND SORORITIES ON THE CONTEMPORARY COLLEGE Campus (R. 
Winston, W. Nettles & J. Opper, eds.) Jossey-Bass, 1987; Shaffer, Review of Research in 
Greek Affairs, in THE EIGHTIES: CHALLENGES FOR FRATERNITIES AND SORORITIES (W. Bryan & 
R. Schwartz, eds.) American College Personnel Association, 1983. 

12. Winston & Saunders, supra note 11, at 9. 

13. Id. at 6-7; Shaffer, supra note 11, at 7. 

14. Winston & Saunders, supra note 11, at 8. 
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least thirty states’® and officially banned by al! national fraternities, yet 
the parade of injuries (and occasional deaths) due to hazing accidents 
continues. *® 

While hazing is an old enemy, new problems have also emerged. 
Fraternities have been accused of encouraging sexual assaults on 
women,’ of fostering an intolerant, covertly racist environment,’ and 
even of holding back their members’ moral development.’® Those fra- 
ternities that occupy off-campus houses often have poor relations with 
their neighbors due to noise, rowdiness and the rundown appearance 
of many houses.” 

Alcohol and substance abuse is certainly the most serious fraternity 
concern. The media-promoted reputation of fraternities as beer-guzzling 
‘‘Animal Houses”’ is not undeserved, but the problem goes far beyond 
a few hangovers. Virtually every other problem faced by fraternities 
(including hazing incidents and sexual assaults) can be traced directly 
to substance abuse by individual members.”' Not surprisingly, frater- 
nities and their host universities must regularly defend themselves in 
litigation resulting from alcohol-related accidents in chapter houses, 
usually occurring during social events and hazing activities.?? 

Universities have reacted in a variety of ways to the growth of 
fraternities and associated problems. Some private institutions in New 
England have simply abolished their Greek-letter organizations. Wil- 
liams College, Colby College?* and Amherst all have taken this drastic 
step.** 





15. E.g., CaL. Epuc. Cope § 32050 (West 1981); Mo. Rev. Stat. § 578.360 (1987). For 
a complete listing of state hazing statutes, see FRATERNAL Law, Jan. 1988, at 6. FRATERNAL 
Law is a publication of Manley, Burke & Fischer, 4100 Carew Tower, Cincinnati, OH 
45202. 

16. Death Among the Greeks, NEWSWEEK, Nov. 10, 1986, at 32. 

17. Merton, There Have Been 50 Gang Rapes, NATIONAL ON-CampPus REPORT, Oct. 21, 
1985, at 5. 

18. Lord, The Greek Rites of Exclusion, THE NATION, July 4-11, 1987, at 10. 

19. Sanders, Moral Reasoning of Male Freshmen, JOURNAL OF COLLEGE STUDENT PER- 
SONNEL, Jan. 1990, at 5. 

20. Bryan, Contemporary Fraternity and Sorority Issues, in FRATERNITIES AND SORORI- 
TIES ON THE CONTEMPORARY COLLEGE CAMPUS, supra note 11, at 49. 

21. Id. at 39. 

22. Id. at 40. See also Univ. of Denver v. Whitlock, 744 P.2d 54 (Colo. 1987); Note, 
Hazing and the ‘‘Rush’’ Toward Reform: Responses From Universities, Fraternities, State 
Legislatures, and the Courts, 16 J.C.U.L. 93, 104-107 (1989); Roth, The Impact of Liquor 
Liability on Colleges and Universities, 13 J.C.U.L. 45, 62 (1987). 

23. Colby’s action was unsuccessfully challenged by one fraternity’s alumni in Chi 
Realty Corp. v. Colby College, 513 A.2d 866 (Me. 1986). 

24. There may be more to come. Colgate University’s faculty recently voted to 
recommend closing the school’s 16 Greek-letter groups. The Chronicle of Higher Edu- 
cation, May 24, 1989, at A2, col. 2. Of course, abolishing fraternities is often easier said 
than done. See Franklin And Marshall Fraternities Continue to Flourish, in AFA: The 
Fraternity Newsletter, Nov./Dec. 1989, at 15 (noting that 64% of that school’s male 
freshmen joined a fraternity in fall, 1989 despite a ban on such groups). 
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A more typical university response has been to increase the amount 
of supervision assigned to fraternities by designating at least one full- 
time staff member to advise, monitor, and discipline the campus Greek- 
letter organizations.?> However, because the ‘‘Greek Adviser’’ is usually 
an entry-level position used to train new student-affairs professionals,”* 
whether the students on a particular campus actually need (or want) a 
full-time adviser is often ignored. 

Greek Advisers have lately become something of an entrenched bu- 
reaucracy. A support and lobbying organization, the Association of 
Fraternity Advisers (AFA), holds annual conventions and publishes a 
regular newsletter.?” On some large campuses, fraternities are supervised 
by an entire network of staff members and graduate-student assistants. 
All of this raises the question of whether the increasing regulation of 
fraternity affairs is as much a way to justify the expenditure of time 
and money on ‘‘Greek advising’’ as it is a response to legitimate 
university concerns. 

Finally, and most important for this Article, scores of universities 
have considered their relationship with fraternities and reduced the 
results of that review to a written document: a Relationship Statement. 
Ostensibly motivated only by a desire to define clearly a unique rela- 
tionship, many institutions have gone far beyond mere definition. 
Relationship Statements often create complex governing systems whereby 
fraternities are brought under rigorous university control and supervi- 
sion. 

Such systems of control seem more appropriate for the years before 
certain constitutional rights were extended to students, particularly 
freedom of association. The next section of the Article discusses the 
development and extent of those associational rights. 


II. FREEDOM OF ASSOCIATION ON CAMPUS 


In Tinker v. Des Moines Independent Community School District,”* 
decided in 1969, the United States Supreme Court extended constitu- 
tional protection to students attending public schools when it held that 
they have the basic right under the first amendment to express them- 
selves peacefully while on campus. A generation later that proposition 
seems unremarkable, but prior to Tinker the power of officials at public 
universities”® to regulate student activities was seldom questioned. The 





25. See Anderson, Roles and Responsibilities of Greek Advisors, in FRATERNITIES AiJD 
SORORITIES ON THE CONTEMPORARY COLLEGE CAMPUS, supra note 11; Appolonia, The Role 
of the Greek Adviser, in THE GREEK Apvisor’s MANUAL. Association of Fraternity Advisers, 
1985. 

26. Anderson, supra note 25, at 84. 

27. Winston & Hughes, Resources and Emerging Issues, in FRATERNITIES AND SORORITIES 
ON THE CONTEMPORARY COLLEGE CAMPUS, supra note 11, at 109. 

28. 393 U.S. 503, 89 S. Ct. 733 (1969). 

29. Constitutional prohibitions apply to private institutions only when ‘‘state action’”’ 
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relationship between universities and their students was governed by 
the doctrine of in loco parentis, which gave school officials broad 
authority over a student’s life, instead of by the Constitution.*° Legal 
challenges to decisions made by those officials were generally futile, 
because courts viewed higher education as a privilege to be dispensed 
on whatever terms the university chose.** 

Tinker and its progeny represented a rejection of the notion that 
maintaining school discipline takes precedence over a student’s indi- 
vidual rights. Such judicial decisions, along with the student protests 
of the 1960s and the lowering of the age of majority, combined to alter 
fundamentally the student-university relationship.*? Students demanded 
expanded rights, were willing to go into court to get them, and generally 
succeeded in using constitutional rights to counterbalance university 
authority. The legal status of student organizations developed along 
much the same lines. 


A. Student Organizations and the Right to Recognition 


Since at least the eighteenth century, American university students 
have formed organizations for a myriad of political, social, recreational, 
and religious ends. But, because attendance at a public university was 
long considered a mere privilege, state legislators and school officials 
were given broad authority to restrict the activities of student organi- 


zations or bar certain ones altogether.** This power was most often used 
to eliminate groups that conducted activities in secret, such as frater- 
nities.* 





is found. See Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982). Such an 
inquiry is beyond the scope of this Article. Thus, the analysis herein is applicable only 
to public universities, which are ‘‘without question’’ state actors. NCAA v. Tarkanian, 
109 S. Ct. 454, 462 (1988). 
While private institutions are presumably free to impose greater restrictions on the 
activities of their students, one observer has noted: 
{I]t seems to me unthinkable that the faculty and administration of any private 
institution would consider recognizing fewer rights in their students than the 
minimum the Constitution exacts of the State university, or that their students 
would long remain quiescent if a private college were to embark on such a 
benighted course. 
Wright, The Constitution on the Campus, 22 VaNnp. L. REv. 1027, 1036 (1969). Unfortu- 
nately, Professor Wright was too optimistic. See Chi Realty Corp. v. Colby College, 513 
A.2d 866 (Me. 1986); Gay Rights Coalition v. Georgetown Univ., 536 A.2d 1 (D.C. App. 
1987). 
3G. See W. KapLin, THE LAW OF HIGHER EDUCATION 4-5 (2nd ed.) Jossey-Bass, 1985. 
31. Id. 
32. Id. at 224-25; see also Bradshaw v. Rawlings, 612 F.2d 135, 139 (3rd Cir. 1979), 
cert. denied, 446 U.S. 909 (1980). 
33. See Note, The Constitutionality of Student Fees for Political Student Groups in 
the Campus Public Forum, 15 Rutcers L.J. 135, 144 (1983). 
34. See Annot., Regulations as to Fraternities or Other Similar Associations Connected 
to Educational Institutions, 10 A.L.R.3d 389 (1966). 
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1. Fraternities and the Courts 


In 1915 the United States Supreme Court, in Waugh v. Board of 
Trustees of the University of Mississippi,** upheld a Mississippi statute 
banning college fraternities. The statute also mandated that prospective 
students pledge not to join or support a fraternity.** A student’s chal- 
lenge to this statute was easily brushed aside, as the Court declared 
that the state had the inherent power to decide what student groups 
were compatible with the educational function of its universities: ‘‘It 
is not for us to entertain conjectures in opposition to the views of the 
State and annul its regulations upon disputable considerations of their 
wisdom or necessity.’’*” 

A federal district court followed Waugh in Webb v. State University 
of New York,** upholding a resolution of the Trustees of the University 
which required all fraternities within the system to sever their ties to 
parent national organizations.*® In so doing, the court succinctly stated 
the law as it applied to fraternities (and all student organizations) at 
that time: ‘‘A state may adopt such measures, including the outlawing 
of certain social organizations, as it deems necessary to its duty of 
supervision and control of its educational institutions.’’*° 

There were hints of a new way of looking at student rights when a 
student organization’s claim to constitutional freedom of association 
first confronted a court in Sigma Chi Fraternity v. Regents of the 
University of Colorado.*’ The case concerned a decision by the Colorado 
Board of Regents to place a fraternity chapter on probation and prevent 
its recruitment of new members because of the racially discriminatory 
policy of the fraternity’s national organization.*? In light of Waugh and 
Webb, Sigma Chi should have been an easy case; however, in 1958 the 
United States Supreme Court, in NAACP v. Alabama ex rel. Patterson, 
had provided organizations with a new defense against government 
interference. 

In NAACP, the state of Alabama tried to force a local NAACP chapter 
to disclose its membership list.“* In holding that such a disclosure 





35. 237 U.S. 589, 35 S. Ct. 720 (1915). 

36. Id. at 591, 35 S. Ct. at 721. 

37. Id. at 597, 35 S. Ct. at 723. Some observers have suggested that this language 
still controls the fraternity-university relationship. See infra note 72 and accompanying 
text. 

38. 125 F. Supp. 910 (N.D.N.Y. 1954), appeal dismissed, 348 U.S. 867 (1954). 

39. Id. at 911. Eight years after Webb, the University of Buffalo became a SUNY 
campus and the Trustees declared that its local-only policy would also be applied to 
Buffalo’s six national fraternities. Those fraternities mounted another challenge to the 
Trustees, but the policy was again upheld in Beta Sigma Rho v. Moore, 261 N.Y.S.2d 
658 (1965), aff'd, 269 N.Y.S.2d 1012 (1966). 

40. Webb, 125 F. Supp. at 912. 

41. 258 F. Supp. 515 (D. Colo. 1966). 

42. Id. at 518. 

43. 357 U.S. 449, 78 S. Ct. 1163 (1958). 

44. Id. at 453, 78 S. Ct. at 1167. 
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would inhibit the members’ exercise of their first-amendment rights, 
the Supreme Court recognized the implicit right of individuals to 
associate for the purpose of furthering their personal beliefs. Writing 
for a unanimous Court, Justice Harlan explained: 


Effective advocacy of both public and private points of view ... 
is undeniably enhanced by group association ... It is beyond 
debate that freedom to engage in association for the advancement 
of beliefs and ideas is an inseparable aspect of the ‘‘liberty’’ 
assured by the Due Process Clause of the Fourteenth Amendment, 
which embraces freedom of speech.* 


The student plaintiffs in Sigma Chi, relying upon NAACP, attacked 
the Regents’ action as an interference with their freedom of associa- 
tion.** However, after considering NAACP and its progeny to date, the 
court found no precedent for extending the associational protections 
described in that case (which were based on the first amendment) to 
cover ‘‘a social organization having no broad public interest objec- 
tives.’’*7 The court therefore fell back on the Waugh line of cases and 
upheld the broad power of the Regents to regulate university affairs.* 
The court also noted that the Regents’ action was justified by society’s 
strong interest in eliminating all forms of racial discrimination.*® 


2. The Modern Approach: Healy v. James 


‘Freedom of association’ as an affirmative student right finally 
arrived on campus in the landmark case of Healy v. James.*° In Healy, 
students at Central Connecticut State College formed a local chapter of 
Students for a Democratic Society (SDS). They filed a request for 
“‘recognition’’*' as a student organization, a status which would have 





45. Id. at 460, 78 S. Ct. at 1171. 

46. Sigma Chi, 258 F. Supp. at 524. 

47. Id. at 525. This was not the last time that an observer would, without really 
considering the issue, assume that fraternities are mere ‘‘social organizations’’ which 
conduct no first amendment-related activity. See infra notes 67-70; 112-114 and accom- 
panying text. 

48. Id. at 526. 

49. Id. at 527. Although student-associational rights have expanded since Sigma Chi, 
the equal-protection clause and federal civil rights laws would still bar a student 
organization from practicing racial discrimination. See Runyon v. McCrary, 427 U.S. 
160, 96 S. Ct. 2586 (1976). While ‘‘private discrimination may be characterized as a form 
of exercising freedom of association ... it has never been accorded affirmative consti- 
tutional protections.’’ Id. at 176, 96 S. Ct. at 2597 (quoting Norwood v. Harrison, 413 
U.S. 455, 470, 93 S. Ct. 2804, 2813 (1973)). Sigma Chi therefore reached the correct 
result. 

50. 408 U.S. 169, 92 S. Ct. 2338 (1972). 

51. ‘‘Recognition’’ is the process by which universities grant certain privileges to 
student groups. Typically, those rights include the use of campus meeting rooms and 
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allowed the group the use of campus facilities for meetings and rallies. 
Their application was eventually denied by the president of the College 
because of the national reputation of SDS chapters for campus disrup- 
tion.*? The students filed suit against the College in federal court, 
arguing that this denial of recognition prevented them from exercising 
their first amendment rights.** 

The United States Supreme Court eventually held in favor of the 
students. In an opinion written by Justice Powell, the Court first noted 
that, after Tinker, state universities could not claim to be ‘‘enclaves 
immune from the sweep of the First Amendment.’’* The Court also 
held that denial of ‘‘recognized’’ status to a student organization in- 
fringes student first-amendment rights because it means loss of privi- 
leges such as the use of campus meeting facilities and bulletin boards 
and a resulting inability to communicate ideas to the rest of the campus 
community.» Therefore, public universities are under an affirmative 
obligation to grant student organizations the privileges that allow them 
to conduct associational activity.* 

Those student rights, however, are not absolute. Balanced against 
them is the ‘‘comprehensive authority of the States and of school 





media, the power to sponsor on-campus events, and the assistance of university staff 
members. See Note, Freedom of Association on the Campus: The Right to Official 
Recognition, 46 N.Y.U. L. Rev. 1149-50 (1971). Some institutions prefer the term ‘‘reg- 
istration,’’ feeling that ‘‘recognition’’ implies an endorsement of the organization’s goals. 
For an interesting discussion of that issue, see Gay Rights Coalition v. Georgetown Univ., 
536 A.2d 1 (D.C. App. 1987). 

52. Healy, 408 U.S. at 174-75, 92 S. Ct. at 2342-43. 

53. Id. at 177, 92 S. Ct. at 2344. 

54. Id. at 180, 92 S. Ct. at 2345. 

55. Id. at 181, 92 S. Ct. at 2346. See also Widmar v. Vincent, 454 U.S. 263, 102 S. 
Ct. 269 (1981). In Widmar, a university denied a recognized student religious organization 
the privilege of using campus meeting rooms. The Supreme Court overturned the denial 
on somewhat different grounds than it had in Healy, holding that the the university’s 
policy of voluntarily recognizing student groups created a ‘‘public forum.’’ Any exclu- 
sions from such a forum must be justified by a ‘‘compelling’’ state interest, which the 
Court found to be absent in Widmar. Id. at 269, 270, 102 S. Ct. at 274; see Perry 
Education Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 103 S. Ct. at 948 (1983). 

56. Healy, 408 U.S. at 181-83, 92 S. Ct. at 2345-47; see Note, Beyond Tinker and 
Healy: Applying the First Amendment to Student Activities, 78 CoLuM. L. REv. 1700, 
1702 (1978). 

Seizing upon the Court’s note in Widmar, 454 U.S. 263, 102 S. Ct. 269, that the 
defendant university had chosen to recognize a wide range of student groups, one 
observer has suggested that universities can avoid Widmar and its ‘‘public-forum’”’ 
analysis by not recognizing any student groups. Note, The Constitutionality of Student 
Fees, supra note 33, at 149. However, this would not permit the university to escape its 
affirmative obligations under Healy. The Widmar Court did not indicate it was limiting 
Healy in any way, and the two cases are decided on different grounds; Healy is a first- 
amendment case, while the public-forum analysis turns on the fourteenth amendment’s 
equal protection clause. Id. at 136-39. The possible conflict between Healy and Widmar 
is beyond the scope of this Article; in any event, as a practical matter, virtually all 
universities maintain a system of recognizing student groups. 
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officials ... to prescribe and control conduct in the schools.’’” A 
university has the right, the Court held, to impose reasonable rules and 
regulations governing student conduct and perhaps to deny some groups 
its ‘‘recognition.’’** But, because a denial of recognition limits students’ 
ability to conduct associational activities, the university must bear a 
‘*heavy burden’’ to justify such a denial.** That burden is overcome 
only if the university possesses evidence that the organization is affil- 
iated with an outside group possessing unlawful goals; that the group 
will be a disruptive force on campus; or that the students have refused 
to be bound by reasonable rules of conduct. The Court also implied 
that the benefits of recognition, once granted, could be withdrawn if 
those reasonable rules were later violated. 

Although it established the basic framework for considering the 
associational rights of student groups in higher education, Healy left 
unanswered two important questions. First, considering the myriad of 
types of student organizations, are they all entitled to campus privileges 
under Healy? Are fraternities included? This question is considered 
below. 

The second question left open by Healy is: What are the limits of 
the university’s power to require adherence to ‘‘reasonable rules and 
regulations’’ as a condition of recognition? This question is taken up 
in Part III, in which various Relationship Statements are reviewed to 
determine if they are in fact such ‘‘reasonable’’ regulations. 

The threshold question, then, is whether Healy has any applicability 
to fraternities. As an initial matter, Healy’s holding is stated in broad 
terms which seem to apply to any campus organization: ‘“There can be 
no doubt that denial of official recognition, without justification, to 
college organizations burdens or abridges that [associational] right.’’® 
It might be argued that this language settles the matter. However, Healy 
actually concerned the denial of recognition to a group formed to 
advocate a political point of view, which is clearly an activity protected 
under the first amendment’s freedom of speech. 

Some academic writers pointed out that ‘‘freedom of association’’ as 
discussed in NAACP and Healy was not a separate and distinct right; 





57. Healy, 408 U.S. at 180, 92 S. Ct. at 2345-46. 

58. Id. at 192-94, 92 S. Ct. at 2352. 

59. Id. at 184, 92 S. Ct. 2348. 

60. Id. at 186-191, 92 S. Ct. 2348-51. Compare Aman v. Handler, 653 F.2d 41 (1st 
Cir. 1981) (Under Healy, university could not deny recognition to an organization with 
ties to Rev. Moon and the Unification Church since it had no evidence that the group 
would violate university rules) with Merkey v. Board of Regents, 344 F. Supp. 1296 
(N.D. Fla. 1972) (university could deny recognition to chapter of Young Socialists Alliance 
when it had evidence of disruptive goals of the organization and of past illegal activities 
by student plaintiffs). 

61. Healy, 408 U.S. at 194, n.24, 92 S. Ct. at 2352, n.24. 

62. Id. at 181, 92 S. Ct. at 2346 (emphasis added). 

63. See Tinker v. Des Moines Indep. School Dist., 393 U.S. 503, 510-11, 89 S. Ct. 
733, 738-39 (1969). 
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instead, it was simply a convenient shorthand used by the Supreme 
Court to protect normal first-amendment rights when they were exer- 
cised by groups rather than by individuals.“ Although the Court sug- 
gested that associational rights extended to purposes beyond political 
speech,® for many years after Healy it was questionable whether any 
non-political groups such as fraternities could be included on the list 
of protected associations. Because it was assumed they engaged in little 
or no first amendment-related activity, it was thought that fraternities 
would be excluded. 

One court explicitly endorsed a ‘‘social’’ exception to Healy. In Gay 
Students Organization of the University of New Hampshire v. Bonner,*’ 
a university prohibited a campus homosexual organization from holding 
social events on campus, although it did extend to the group the other 
benefits of recognition.** The court of appeals affirmed a lower-court 
decision in favor of the students, finding that the group’s social events 
played an important role in the group’s advocacy activities, and that 
the events themselves actually had expressive content. Therefore, the 
right to hold such events was protected under Healy.®* The court went 
on to suggest that ‘‘a university may have some latitude in regulating 
organizations such as fraternities and sororities which can be purely 
social. . . .7°”’ 

If these suggestions that freedom of association does not apply to 
‘‘social’’ groups are correct, then a university would presumably be 
free to ignore the mandate of Healy, impose any regulations on frater- 
nities and sororities, or not allow them on campus at all. Many uni- 
versities take this position.”1 Some observers even assert that the 
fraternity-university legal relationship is still governed by the seventy- 
five-year-old Waugh decision.” 





64. Raggi, An Independent Right to Freedom of Association, 12 Harv. C.R.-C.L. REv. 
1 (1977); Note, Freedom of Association on Campus, supra note 51, at 1158-61. 

65. NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460, 78 S. Ct. 1163, 1171 
(1958) (‘‘[o]f course, it is immaterial whether the beliefs sought to be advanced by 
association pertain to political, economic, religious or cultural matters . . .’’). 

66. Note, Freedom of Association on Campus, supra note 64; Note, The Constitu- 
tionality of Student Fees, supra note 33, at 169, n.217. 

67. 509 F.2d 652 (1st Cir. 1974). Almost all post-Healy litigation has involved 
homosexual student groups denied recognition at a state university. Relying on Healy, 
the students have won every time. In addition to Bonner, see Gay Student Services v. 
Texas A&M Univ., 737 F.2d 1317 (5th Cir. 1984), cert. denied, 471 U.S. 1001, reh’g 
denied, 471 U.S. 1120 (1985); Gay Lib v. University of Missouri, 558 F.2d 848 (8th Cir. 
1977), cert. denied, 434 U.S. 1080 (1978); Gay Alliance of Students v. Matthews, 544 
F.2d 162 (4th Cir. 1976); Student Coalition v. Austin Peay Univ., 477 F. Supp. 1267 
(M.D. Tenn. 1979); Wood v. Davison, 351 F. Supp. 543 (N.D. Ga. 1972); Gay Activists 
Alliance v. Board of Regents, 638 P.2d 1116 (Okla. 1981). 

68. Bonner, 509 F.2d at 654. 

69. Id. at 660. 

70. Id. at 659 (emphasis added). The idea that fraternities are ‘‘purely social’’ is 
criticized infra at notes 112-122 and accompanying text. 

71. See infra notes 156-57 and accompanying text. 

72. This assertion is found in Milani & Nettles, Defining the Relationship Between 
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Can freedom of association protect a fraternity? The answer is more 
complicated than it once seemed; while the NAACP/Healy line of cases 
was developing one kind of freedom of association, a separate line was 
suggesting the outline of another type of association which might 
protect organizations from government interference.”* The Supreme 
Court brought these lines together in Roberts v. United States Jaycees,”* 
thereby providing an analysis for considering all group associational 
claims, including those asserted by fraternities. 


B. The Two Sources of Associational Rights 


In Roberts v. United States Jaycees, the Supreme Court considered a 
claim of associational freedom asserted by a group formed to conduct 
more than just traditional first-amendment activities. The basic dispute 
in Roberts involved whether the state of Minnesota, through its anti- 
discrimination statute, could force state chapters of the Jaycees to admit 
women as members.”* The Jaycees sued to prevent enforcement of the 
statute, arguing that to force the acceptance of women would violate 
the male members’ freedom of association.’* 

In the course of rejecting the Jaycees’ argument, the Court (via Justice 
Brennan) for the first time explicitly stated that the concept of ‘‘freedom 
of association’’ is not limited to association for first-amendment pur- 
poses. On the contrary, that concept actually encompasses two distinct 
rights. 





Fraternities and Sororities and the Host Institution, in FRATERNITIES AND SORORITIES ON 
THE CONTEMPORARY COLLEGE CAMPUS, supra note 11, at 57; in Wright & Bryan, Legal Issues, 
in THE EIGHTIES: CHALLENGES FOR FRATERNITIES AND SORORITIES, supra note 11; and in 
Comment, Discrimination on Campus: A Critical Examination of Single-Sex College 
Social Organizations, 75 Cauir. L. Rev. 2117, 2139, n.135 (1987). This is clearly incorrect. 

In the higher education context, Waugh has not been cited by any court (with one 
exception) since 1972, the year the Supreme Court announced Healy v. James and laid 
to rest the idea of a public university’s plenary power over student organizations. As the 
Waugh decision was based on the discredited right/privilege distinction in constitutional 
law, it no longer has any precedential value for cases arising in public schools. See L. 
TRIBE, AMERICAN CONSTITUTIONAL LAW 1017 (2nd ed. 1988). 

The sole citation was Chi Realty Corp. v. Colby College, 513 A.2d 866, 868, n.2 (Me. 
1986), in which the Supreme Judicial Court of Maine cited Waugh in upholding the 
decision of Colby College, a private institution, to ban its fraternities. 

73. See, e.g., Moore v. East Cleveland, 431 U.S. 494, 97 S. Ct. 1932 (1977); Griswold 
v. Connecticut, 381 U.S. 479, 85 S. Ct. 1678 (1965). 

74. 468 U.S. 609, 104 S. Ct. 3244 (1984), rev’g United States Jaycees v. McClure, 
709 F.2d 1560 (8th Cir. 1983). 

75. Id. at 614-16, 104 S. Ct. 3248. 

76. Id. at 615, 104 S. Ct. at 3248. The right of fraternities and sororities to remain 
single-sex organizations in the face of ‘‘public accommodation’’ statutes similar to 
Minnesota’s is beyond the scope of this Article. Compare Note, Freedom of Association: 
The Attack on Single-Sex College Social Organizations, 4 YALE L. & Pot’y REv. 426 (1986) 
(hereinafter College Social Organizations] (arguing that Greek-letter groups are exempt 
from such statutes) with Comment, Discrimination on Campus, supra note 72 (taking the 
opposite view). 








1990] FRATERNITIES AND STUDENT ASSOCIATIONAL RIGHTS 23 


Besides freedom to conduct traditional first-amendment activity (what 
the Court referred to in Roberts as expressive association), there is also 
a right to associate with others in personal relationships (which the 
Court labeled freedom of intimate association.)’? The source of this 
second type of associational rights is the amorphous ‘‘zone of privacy’’ 
implied by several different constitutional amendments, not the first 
amendment.”* An organization threatened by governmental interference 
may claim a constitutional defense under either type of association, 
providing it meets the criteria set out in Roberts. 


1. Intimate Association 


In Roberts, the Court recognized that close relationships among peo- 
ple must be afforded constitutional protection because of the role those 
relationships play in ‘‘cultivating and transmitting shared ideals and 
beliefs,’’’® and because ‘‘individuals draw much of their emotional 
enrichment from such close ties with others.’’*° The Court did not 
identify which associations would be ‘‘intimate’’ enough to merit such 
protection, instead suggesting a sliding scale ranging from relations 
between family members (which would be the most protected type of 
relationship), to business enterprises (which would be the least pro- 
tected). Between these extremes, the groups deserving protection as 
intimate associations would be characterized by such attributes as 
‘‘relative smallness, a high degree of selectivity in decisions to begin 
and maintain the affiliation, and seclusion from others in critical aspects 
of the relationship.’’** 

After sketching the outlines of the ‘‘intimate’’ continuum, the 
Court stated that it ‘‘need not mark the potentially significant points 
on this terrain with any precision,’’*? because the Jaycees chapters 
under review clearly fell on the unprotected side of the scale. Fatal 
to the Jaycees’ case were their large size, unselective admission policy, 
and the involvement of non-members in virtually all group activities.® 
In subsequent cases, several other organizations have resisted state 
interference in their membership policies (all were being forced 
to admit women) by claiming protection as intimate associa- 
tions, but each failed the Roberts test. Such varied groups as New 
York City private clubs,** Rotary Clubs,*5 Kiwanis Clubs,®* and Lions 





. Roberts, 468 U.S. at 617-18, 104 S. Ct. at 3249. 

. See Karst, Freedom of Intimate Association, 89 YALE L.J. 624 (1980). 

. Roberts, 468 U.S. at 619, 104 S. Ct. at 3250. 

. Id. 

. Id. at 620, 104 S. Ct. at 3250. 

. Id. at 620, 104 S. Ct. at 3251. 

. Id. at 621-22, 104 S. Ct. at 3250. 

. New York State Club Ass’n v. City of New York, 487 U.S. 1, 108 S. Ct. 2225 


85. Board of Directors of Rotary Int'l v. Rotary Club, 481 U.S. 537, 107 S. Ct. 1940 
(1987). 


86. Kiwanis Int’l v. Ridgewood Kiwanis Club, 627 F. Supp. 1381 (D.N.J. 1986), rev’d 
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Clubs®’ were denied this elusive legal status because they suffered 
from the same flaw as the Jaycees chapters in Roberts: unselective 
membership policies and a practice of involving non-members in their 
basic activities.** 

Although no association thus far has successfully claimed protection 
from state regulation under this branch of freedom of association, the 
Supreme Court has not discouraged continued attempts. As the Court 
stated in the case involving Rotary Clubs, Board of Directors of Rotary 
International v. Rotary Club, ‘‘Of course, we have not held that con- 
stitutional protection is restricted to relations among family members.’’® 
It seems obvious that the Roberts criteria are designed to cover organ- 
izations; in fact, the factors suggested by the Court (size, purpose, 
policies, selectivity) have been developed in cases interpreting whether 
specific organizations are distinctly ‘‘private’’ under Title II of the 1964 
Civil Rights Act.*! Due to their relatively small size, selective member- 
ship policies and the closed nature of their basic activities, Greek-letter 
fraternities and sororities seem ideal candidates for protection under 
this branch.” 

Fraternity chapters do not even approach the size of the organizations 
denied protection in cases such as Roberts and Rotary.® In 1988, the 
average fraternity chapter contained about fifty members, with very few 
as large as one hundred members.“ This contrasts with the 400-plus 





on other grounds, 806 F.2d 468 (3rd Cir. 1986). 

87. Rogers v. Int’l Ass’n of Lions Clubs, 636 F. Supp. 1476 (E.D. Mich. 1986); Lloyd 
Lions Club v. Int’] Ass’n of Lions Clubs, 724 P.2d 887 (Or. App. 1986). 

88. Two other courts have also denied a club ‘‘intimate’’ status after only a cursory 
Roberts analysis. See Concord Rod & Gun Club v. MCAD, 524 N.E.2d 1364 (Mass. 1988); 
Isbister v. Boys’ Club of Santa Cruz, 707 P.2d 212 (Cal. 1985). 

89. 481 U.S. 537, 545, 107 S. Ct. 1940, 1946 (1987). 

90. Roberts, 468 U.S. at 620, 104 S. Ct. at 3250. 

91. 42 U.S.C. 2000a (1982). The Act forbids discrimination in places of public 
accommodation, while ‘‘private’’ entities are exempt. 42 U.S.C. 2000a(e). Note, Roberts 
v. United States Jaycees and the Affirmation of State Authority to Prohibit Sex Discrim- 
ination in Public Accommodations, 38 Rutcers L. REv. 341, 368 (1986). 

92. Taking this view are Rumsey, Legal Aspects of the Relationship Between Frater- 
nities and Public Institutions of Higher Education, 11 J.C.U.L. 465, 476-78 (1985); Linder, 
Freedcn of Association After Roberts v. United States Jaycees, 82 MicH. L. REv. 1878, 
1886 (1984). But see Comment, Discrimination on Campus, supra note 72, at 2142-47. 

93. One writer has urged that alumni members should be included when considering 
“‘real’’ chapter size. Comment, Discrimination on Campus, supra note 72, at 2136. This 
suggestion reflects a misunderstanding of what really occurs in fraternity chapters. The 
advisory role played by a few alumni (out of hundreds or even thousands) cannot justify 
the inclusion of all alumni for associational purposes. As another writer has observed, 
this would lead to an absurd result: a chapter could begin as a protected association but, 
while its size remained constant, grow out of that status after a few graduating classes. 
Note, College Social Organizations, supra note 76, at 434, n.41. 

94. STATUS OF THE COLLEGE FRATERNITY, supra note 3. 75% of the 392 institutions 
responding to the survey reported that their largest fraternity chapter contained under 
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size of the groups considered in Roberts*® and New York State Club 
Association v. City of New York, and the clubs in Rotary which 
ranged from twenty to 900 in size.*’ Of course, the Court has never 
suggested what number is sufficiently ‘‘small’’ for intimate purposes, 
but this factor may actually be relatively unimportant. Other factors 
listed in Roberts, such as selectivity and seclusion from others, have 
proven far more important in practice. 

Fraternities are usually quite selective in admitting new members.” 
In a typical ‘‘rush’’ process a fraternity considers scores or even hun- 
dreds of students, finally choosing a small group as its pledge class. 
Those students are chosen on the basis of their compatibility with 
chapter members, leadership potential, academic ability and athletic 
skills. Meanwhile, each prospective member makes a similar subjective 
judgment.” The decision by both fraternity and student is made because 
those people desire a personal relationship with each other, not because 
of some objective criterion such as age or occupation. This compares 
favorably with the clubs considered in Roberts and Rotary, which were 
basically groups with inclusive membership policies: ‘‘Apart from age 
and sex, neither the national organization nor the local chapters [of the 
Jaycees] employ any criteria for judging applicants for membership, 
and new members are routinely recommended and admitted with no 
inquiry into their backgrounds.’’!©° 

Perhaps the most crucial of the Roberts criteria is ‘‘seclusion from 


others in critical aspects of the relationship.’’*** This factor was a key 
part of the holdings against both the Jaycees in Roberts’ and the Rotary 
Club in Rotary.’ By comparison, fraternities carry on a considerable 
portion of their activities in secret, especially those most vital to the 
fraternal relationship: chapter meetings, ritualistic initiation ceremo- 
nies, election of leaders, and the decision to accept new members.’ 





100 members. Id. at 7. 

95. Roberts, 468 U.S. at 621, 104 S. Ct. at 3251. 

96. 487 U.S. 1, 12, 108 S. Ct. 2225, 2233 (1988). 

97. Rotary, 481 U.S. at 546, 107 S. Ct. at 1946. 

98. See Note, College Social Organizations, supra note 76, at 435; Rumsey, supra 
note 92, at 478. 

99. See BairD’s, supra note 1, at 2. 

100. Roberts, 468 U.S. at 621, 104 S. Ct. at 3251; see also Rotary, 481 U.S. at 546- 
47, 107 S. Ct. at 1946. 

101. Roberts, 468 U.S. at 620, 104 S. Ct. at 3250. 

102. Id. (‘‘numerous non-members of both genders participate in a substantial portion 
of activities central to the decision of many members to associate with one another. . .’’.) 

103. Rotary, 481 U.S. at 547, 107 S. Ct. at 1946-47 (‘‘[iJn sum, Rotary Clubs, rather 
than carrying on their activities in an atmosphere of privacy, seek to keep their ‘windows 
and doors open to the whole world.’’’). 

104. See Note, College Social Organizations, supra note 76, at 435; Rumsey, supra 
note 92, at 478. The fact that fraternities are notorious for their not-so-secret parties 
should not doom their ‘‘intimate’’ association claim; those activities are not part of the 
fundamental purpose of the organizations. See BairD’s, supra note 1, at 1-4. 
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The Roberts Court further suggested that purposes, policies and 
‘“‘other characteristics’’ of a given organization were relevant to the 
determination of its constitutional status. Among the characteristics 
arguably earning the typical college fraternity ‘‘intimate’’ protection is 
the fact that its members usually live in some form of common housing. 
Indeed, the fraternity or sorority house has long been considered central 
to the development of close ties of brotherhood or sisterhood.’ Within 
that structure, fraternity and sorority members often consider themselves 
surrounded by a surrogate family.’” 

In short, there are fundamental differences between fraternities and 
the organizations denied the right of intimate association. The selective 
and private nature of fraternities gives them a good chance of claiming 
that status. The implications of that status for a fraternity’s right to 
exist on a university campus are discussed in Part C. 


2. Expressive Association 


The Roberts Court described the second type of associational rights 
as necessary to protect basic first-amendment rights. As the Court 
explained, the right to speak, worship or petition the government would 
be much less valuable without a corresponding right to combine to- 
gether for the same purposes: ‘‘[W]e have long understood as implicit 
in the right to engage in activities protected by the First Amendment 
a corresponding right to associate with others in a wide variety of 
political, social, economic, educational, and cultural ends.’’?* Although 
their claim to intimate association was dealt with easily, the Jaycees’ 
claim to being an ‘‘expressive’’ association presented more difficulty 
for the Court. 

Reviewing the evidence, the Supreme Court found that a ‘‘not insub- 
stantial part’’ of the Jaycees’ activities consisted of expression on a 
wide variety of political and social issues as well as civic and charitable 
activities, all of which are protected forms of speech under the first 
amendment.’ The Jaycees thus qualified as an ‘‘expressive associa- 
tion.’’ However, achieving such status does not end the matter; if the 
government regulation at issue serves ‘‘compelling state interests, un- 
related to the suppression of ideas, that cannot be achieved through 
means less restrictive of associational freedoms,’’!’® then the government 
may still interfere in the group’s affairs. 

Applying this analysis to the Jaycees, the Court found Minnesota’s 
interest in eliminating sex-based discrimination to be sufficiently com- 





. Roberts, 468 U.S. at 620, 104 S. Ct. at 3250-51. 

. BairD’s, supra note 1, at 10. 

. Id. at 2. 

. Roberts, 468 U.S. at 620, 104 S. Ct. at 3250-51. 

. Id. at 626-27, 104 S. Ct. at 3254 (quoting United States Jaycees v. McClure, 709 
F.2d 1560, 1569-70 (8th Cir. 1983), rev’d sub nom, Roberts v. United States Jaycees, 468 
U.S. 609, 104 S. Ct. 3244 (1984)). 

110. Id. at 623, 104 S. Ct. at 3252-53. 
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pelling. Furthermore, the addition of women to Jaycees chapters would 
require no change in the fundamental mission of the organization, nor 
would it alter the character of the organization’s first-amendment-related 
activities.11 Therefore, although the Ja;cees won a battle by earning 
the title of ‘‘expressive association,’’ they still lost the war; that status 
did not prevent the enforcement of a state anti-discrimination statute. 

It has often been assumed that fraternities and sororities, as organi- 
zations formed to promote interpersonal relationships, cannot assert 
any rights as expressive associations.’*? Fraternities have been dismissed 
as ‘‘purely social’’*? groups whose ‘‘primary purpose is to promote 
congeniality.’’*** This view of the activities of Greek-letter organizations 
is myopic. In the litigation leading up to Roberts, Minnesota launched 
a similar attack on the Jaycees’ claim to be an expressive association 
by describing the organization as ‘‘simply a business selling member- 
ships.’’ The Court of Appeals rejected this characterization, holding 
that ‘‘this view of the Jaycees is so partial as to be distorted. The 
organization does not fit the bed of Procrustes that the defendants 
designed for it.’’** The court went on to describe the wide range of 
protected speech activities engaged in by the Jaycees, a finding sub- 
sequently adopted by the Supreme Court in Roberts.'** 

Fraternities, characterized as purely ‘‘social,’’ could make a similar 
claim to being victims of a narrow view of their purpose and activities. 
To be sure, socializing is a primary activity engaged in by fraternities 
and the one which attracts the most public attention.” Fraternities also 
conduct activity protected by the first amendment, however, and should 
earn the title of expressive associations. 

First, although they seldom become involved in partisan politics, 
fraternities engage in a considerable amount of charitable fundraising 
and other community involvement, which is another form of protected 
expression."**® Second, in an often overlooked religious aspect to Greek 
life, most Greek organizations regularly engage in ritual ceremonies 
that include elements of religious worship.‘ Although these activities 
occupy relatively little time, they are important because they define the 





111. Id. at 627-28, 104 S. Ct. at 3254-55. 

112. Jones, The Future of Single Sex Fraternities, FRATERNAL Law, Jan. 1988, at 1; 
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113. Gay Students Organization v. Bonner, 509 F.2d 652, 659 (1st Cir. 1974). 

114. Comment, Discrimination on Campus, supra note 72, at 2147. 

115. United States Jaycees v. McClure, 709 F.2d at 1569. 

116. Roberts, 468 U.S. at 622, 104 S. Ct. at 3251-52. 
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sion. See City of Dallas v. Stanglin, 109 S. Ct. 1591 (1989). 

118. See Board of Dirs. of Rotary Int’l v. Rotary Club, 481 U.S. 537, 548, 107 S. Ct. 
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group’s identity. In addition, some groups provide for a specific chapter 
officer to promote religious activity among members. Religious activity 
is, of course, expressly protected by the first amendment. ’”° 

As a more general matter, the very purpose of a fraternity or sorority 
is the development of character traits such as loyalty, integrity and self- 
awareness through association with close friends.’! Activities directed 
to those ends can also be a form of expression. Concurring in Roberts, 
Justice O’Connor noted: 


Protected expression may also take the form of quiet persuasion, 
inculcation of traditional values, instruction of the young, and 
community service . . . Even the training of outdoor survival skills 
or participation in community service might become expressive 
when the activity is intended to develop good morals, reverence, 
patriotism, and a desire for self-improvement.’?2 


Clearly, Greek organizations do engage in a certain amount of pro- 
tected expression, although the amount naturally varies from chapter 
to chapter and campus to campus. Even if such activities do not occupy 
the majority of a given chapter’s time, that should not prevent its 
recognition as an expressive association. 

The Supreme Court has provided little guidance on the crucial issue 
of how much protected activity is required to qualify an association as 
expressive. In Roberts, the Jaycees were found to be an expressive 
association due to their civic and charitable activities and the fact that 
the organization took public positions on political and social issues.'?° 
Not all, or even a majority, of the Jaycees’ activities were first amend- 
ment-related, only a ‘‘not insubstantial portion.’’:”* 

Even less protected activity sufficed in Board of Directors of Rotary 
International v. Rotary Club.’ Considering the organization’s expres- 
sive activities, the Supreme Court found that Rotary Clubs, unlike the 
Jaycees, do not take positions on public issues, but still engage in ‘‘a 
variety of commendable service activities that are protected by the First 
Amendment.’’!?6 Rotary Clubs were also assumed, therefore, to be 
expressive associations. But, just as in Roberts, the Court found that 
the admission of women to Rotary Clubs would work only a slight 
infringment of those expressive rights, and the state’s compelling in- 





120. See Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981); Heffron v. Int’l 
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122. Roberts, 468 U.S. at 636, 104 S. Ct. at 3259-60 (O’Connor, J., concurring). 
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terest in eliminating gender-based discrimination justified the infringe- 
ment.’?” 

In neither Roberts nor Rotary was the Court called upon to decide 
exactly how much expression is required before an organization will 
be characterized as ‘‘expressive,’’ so this issue remains unclear. How- 
ever, given the amount of protected activity engaged in by fraternities 
and sororities, they seem at least as expressive as Rotary Clubs. 

The two branches of ‘‘freedom of association’ can now be rejoined. 
In the absence of controlling case law, whether fraternities may claim 
constitutional protection under the right of intimate association, ex- 
pressive association, or both, remains open for debate. This Article has 
attempted to present one point of view in that regard, arguing that 
Greek-letter groups have a plausible claim to protection under either 
branch. Assuming (as does the remainder of the Article) that this view 
is the correct one, there is still the host university’s interests to be 
considered, for freedom of association would not be a complete defense 
to the type of regulations contained in a Relationship Statement. To 
supply the appropriate standard of review, we must return briefly to 
Healy v. James.’”* 


C. Regulation of Fraternities and the Healy Burden 


Healy holds that public universities must give the benefits of its 
‘recognition’ to student organizations, because being denied recog- 
nized status impairs the ability of those organizations to conduct pro- 
tected activities.‘2® The university must at all times shoulder a ‘‘heavy 
burden”’ to justify not granting these benefits, a burden of persuasion 
Healy explicitly placed on the university, not the students.’*° Absent a 
showing that the group will likely flout reasonable campus regulations 
or otherwise disrupt the academic environment, the university cannot 
carry this burden.*** 

Decided when the different facets of freedom of association were not 
yet clearly articulated, Healy concerns itself only with the rights of 
students to conduct first-amendment activity; the organization at issue 
in that case, a chapter of SDS, was clearly an expressive association. 
If fraternities are expressive associations (as this Article argues), they 
then fit neatly within Healy and cannot be denied university benefits. 

The principles enunciated in Healy should also apply to a student 
organization protected only by the right of intimate association.’ 
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Withholding the benefits of recognition from an intimate association 
would have a negative impact on its ability to conduct protected 
activity, just as it did the SDS in Healy. Being unrecognized, an 
‘tintimate’’ group would be unable to use the university’s name, meet- 
ing facilities or media sources, thereby making it very difficult to hold 
meetings or to perpetuate the group through informing new students 
of its existence. In addition, withholding recognition would deny the 
organization the right to apply for student-activity funds or to sponsor 
events on campus.'** 

Of course, any unrecognized ‘‘intimate’’ group could still function 
off campus. The defendant College made the same point in Healy, but 
the Court was unconvinced: ‘‘[T]he group’s possible ability to exist 
outside the campus community does not ameliorate significantly the 
disabilities imposed by [non-recognition]. We are not free to disregard 
the practical realities.’’*** The reality is that in the university context, 
non-recognition prevents a student group from functioning in its chosen 
manner, whether it seeks to conduct expressive or intimate activities. 

Healy, then, is about giving students the same rights on campus that 
they enjoy off campus, namely, the power to conduct activities as a 
group. Roberts, on the other hand, makes a broader statement about 
privacy and the right of groups to resist unwanted governmental inter- 
ference. Taken together, those cases establish that, barring some over- 
riding university interest, certain groups (including fraternities, this 
Article argues) have the right to peacefully conduct their chosen activ- 
ities on campus and otherwise to be left alone. 

The preceding paragraph is not meant to imply that a university must 
give fraternities (or any student group) carte blanche. Obviously the 
university has legitimate concerns, and the Supreme Court has long 
recognized that school and college officials have ‘‘comprehensive au- 
thority ... to prescribe and control conduct in the schools.’’**> The 
Supreme Court sought in Healy to balance that institutional authority 
against the students’ right to organize. As the Court stated: 


We ... hold that a college has the inherent power to promulgate 
rules and regulations; that it has the inherent power properly to 
discipline; that it has power appropriately to protect itself and its 
property; that it may expect that its students adhere to generally 
accepted standards of conduct.'* 


Striking this balance means that student organizations can be required, 
as a condition of recognition and being free of interference, to agree in 
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advance to abide by reasonable regulations governing conduct.**” 

A Relationship Statement does not flatly deny recognition benefits 
(although many Statements make acceptance of their terms a condition 
of that recognition). Relationship Statements represent, instead, a sys- 
tem of regulation applied to only one segment of the campus commu- 
nity. A university might deem the regulations contained in its 
Relationship Statement quite mild, but, as Healy warned, ‘‘Freedoms 
such as these are protected not only against heavy-handed frontal attack, 
but also from being stifled by more subtle forms of interference.’’*** 

In any consideration of the terms of a Relationship Statement, there- 
fore, the dispositive question is: do the terms of that Statement establish 
the type of ‘‘reasonable campus regulations’ approved in Healy? In 
Healy, the Court referred to a university’s power to control student 
behavior only so as to prevent campus disruption. However, in view 
of the deference traditionally given universities in educational mat- 
ters,**° courts likely will also support regulations directly related to 
protecting the educational function of the institution: ‘‘A university’s 
mission is education, and decisions of this Court have never denied a 
university’s authority to impose reasonable regulations compatible with 
that mission... .’’*° 

Institutions are therefore arguably entitled under Healy to impose 
Relationship Statement provisions that seek to promote or protect the 
educational process, as well as those that preserve campus order. 
Provisions that clearly go beyond those limits infringe upon the con- 
stitutional rights of students. 

Having drawn these principles from Healy, the Article now turns to 
a consideration of specific provisions of Relationship Statements. 


III. RELATIONSHIP STATEMENTS: TOWARD A MorE SUBTLE FORM OF 
INTERFERENCE 


In 1988, out of 392 institutions (both public and private) responding 
to a biennial survey, 207 had developed a written document describing 
the relationship between the university and its Greek-letter system and 
listing appropriate policies and regulations.’*! Preparing such a State- 
ment is in vogue among student-affairs professionals. The National 
Association of Student Personnel Administrators (NASPA) has officially 
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encouraged the idea,’*? while the Association of Fraternity Advisers 
(AFA) helped prepare a model Statement for use by universities devel- 
oping their own documents.’ 

The writing of Relationship Statements is often motivated by an 
understandable desire to avoid liability for student acts. Ironically, 
issuing a detailed Relationship Statement in an effort to control frater- 
nity activities may actually increase a university’s risk. Some Statements 
create so many official entanglements between the university and its 
Greek-letter groups that a court could reasonably find that the university 
assumed a legal duty to prevent injuries during fraternity activities.1+ 

Recognizing the potential for liability, a few institutions have taken 
a different approach to distance themselves legally from their student 
organizations. The University of Virginia’s plan rejects the idea of 
‘“‘recognizing’’ organizations in the traditional sense.’** The University 
offers the usual benefits to student groups, but takes no responsibility 
for regulating the organizations’ internal affairs. Pennsylvania State 
University takes a similar position: it registers student organizations, 
but specifically states that registration ‘‘is not construed as agreement, 
support, or approval by the University, but only as acknowledgment of 
the rights of the organization to exist at the University. .. .’’** This 
university also avoids regulating the activities of student groups. Wash- 
ington State University entered into a contract with each of its frater- 
nities that expressly disclaims any sort of agency relationship and that 
places the burden of supervision on each fraternity’s national organi- 
zation and local alumni.**’ 

Relationship Statements vary greatly in size and scope, reflecting the 
differences in institutional philosophies. Some merely express the idea 
that fraternities and the university are mutually supportive of one 
another, and list general goals for fraternities in aspirational language. 
Detailed requirements are deliberately avoided.'** 
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Other Statements take what might be considered a middle ground. 
These typically spell out a specific list of areas in which campus 
fraternities are expected to implement positive programming, including 
scholarship, community service, new-member education, alumni rela- 
tions, and individual behavior.'*° 

Taking the extreme position are institutions that, through the vehicle 
of a Relationship Statement, have created demanding regulatory 
schemes.'*° These Statements establish detailed guidelines for fraternity 
programming, erect elaborate barriers to fraternity recognition, and. 
generally place on fraternities many requirements not applied to other 
student organizations. 

The extreme position has recently been endorsed by the Office of 
Self-Regulation Initiatives of the American Council on Education (ACE).** 
ACE took this action despite warnings about possible institutional 
liability contained in a ‘‘White Paper’’ that ACE itself commissioned 
the previous year.’*? In the document*** approved by the organization’s 
directors in January, 1990, ACE noted that campus problems are not 
restricted to fraternities.‘** Because those groups are ‘‘particularly vis- 
ible and susceptible’ to regulatory action, however, ACE recommended 
that its member institutions implement a series of ‘‘activist’’ meas- 
ures.*5> A few of these recommendations are considered below, along 
with certain other objectionable provisions found in many Relationship 
Statements. 


As mentioned above, Relationship Statements vary considerably from 
school to school; certain patterns, however, do emerge. For conven- 
ience, the arguably objectionable*** provisions are grouped below into 
four categories. 
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A. Sub-Levels of Recognition/Annual Renewal 


The first category of objectionable provisions found in Relationship 
Statements are those that limit the basic right of fraternities to be 
recognized as student organizations. The assumption underlying many 
Statements is that fraternities simply do not have this right: ‘‘Frater- 
nities and sororities exist at the University only at the invitation of the 
University;’’**’ ‘‘Greek fraternities have been allowed to exist on this 
campus at the pleasure of the University. . .’’.* This Article has pre- 
viously attacked that assumption.'*° 

Some Statements establish a sort of hierarchy of recognition. Within 
such a system, the normal title of ‘‘recognized’’ student organization 
is the highest rung on the ladder, and may be obtained only after a 
period of time. For example, the Statement prepared by the State 
University of New York (SUNY) at Binghamton declares that, for fra- 
ternities, there are three types of recognition: Full, Provisionary, and 
Probationary.’ Even if a fraternity fulfills all of the university’s re- 
quirements for recognition, it still receives only Provisionary recogni- 
tion at first. Provisionally-recognized groups must renew their precarious 
status each year until the university decides that Full recognition is 
merited. *® 

A hierarchy of recognition stands Healy v. James’ on its head. 
Because constitutional rights are involved, that case clearly placed the 
burden on the university to justify any denial of recognition, and held 
that the university may overcome that burden only if it has reason to 
believe that the organization will be a disruptive influence on campus.'* 
A provisionary or probationary sub-level of recognition denies a student 
group its rightful status even though the institution has not demon- 
strated that it poses any kind of threat. This effectively transfers to the 
students the ‘‘heavy burden’’’** mentioned in Healy, forcing them to 
prove in advance that they will not be a disruptive influence. 

An identical objection can be made to Statements under which a 
fraternity’s right to conduct campus activities expires annually. To 
retain its recognition, each fraternity and sorority at the University of 
California at Los Angeles (UCLA) must annually execute a Statement 
of Understanding, re-affirming the organization’s adherence to the 
school’s Relationship Statement.’® Under the threat of losing its rec- 
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ognition, the groups’ annual acceptance of the Relationship Statement 
is hardly voluntary. Going much further, SUNY-Binghampton requires 
each fraternity to jump annually through a number of procedural hoops 
in order to keep its recognition. This includes filing an extensive series 
of documents and reports, which become the basis for an investigation 
and written report by a university administrator.‘ Not surprisingly, 
ACE described regular renewal as ‘‘the key to institutional control of 
Greek organizations.’’*®’ 

ACE is correct. Annual renewal provides ‘‘institutional control’’ by 
simply shifting to the students the Healy burden of persuasion, although 
the Supreme Court quite clearly stated that recognized status could be 
refused (and once granted, later revoked) only if the students refused 
to abide by university regulations or became disruptive.** For the last 
twenty years courts have held that institutional ‘‘control’’ must take a 
back seat to the assertion of student rights.*® 

These provisions ignore the standards established by the Supreme 
Court in Healy v. James for granting privileges to student organizations. 
Although they may be motivated by laudable goals, universities have 
no legal basis for restricting student rights in this way.’”° 


B. Membership in a Governing Body 
Virtually every Relationship Statement requires that all Greek-letter 


groups belong to a separate governing body, usually Interfraternity 
Council (IFC) for fraternities and Panhellenic Council for sororities.’” 
This gives fraternities and sororities the dubious distinction of being 
the only student groups required to answer to another organization as 
a condition of campus presence. Such a governing body is not a student 
organization in the usual sense; instead, it is quasi-institutional, usually 
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university-created and supervised, and has no legal identity separate 
from the university.'”? 

Most notably, forced membership in a governing body means that 
the fraternity or sorority must submit to that body’s rules regarding 
social activities and recruiting of new members, overriding its own 
members’ choices. These rules may go far beyond the rules governing 
other student organizations. For sororities in particular, this member- 
ship restriction means that, in ‘‘rushing’’ new members, they are bound 
by elaborate quotas and maximum membership sizes determined by the 
local Panhellenic.’ The rules promulgated by a particular governing 
body may also prohibit fraternities from admitting new members except 
when that body allows. 

Many governing groups also feature their own judicial systems, 
separate from the host university’s general one, which have the power 
to punish Greek-letter groups and individuals with warnings, fines, and 
even loss of privileges or recognition for violations of the group’s often- 
trivial rules.‘7* Repeated violation of UCLA’s rules can result in a 
fraternity and its alumni being ordered to hire a resident adviser at 
their own expense.’’5 

Membership in a governing body like an IFC is usually not a partic- 
ular hardship for a fraternity; in fact, such membership is normally 
required by each fraternity’s and sorority’s national organization. The 
Article does not criticize voluntary affiliations or a voluntary waiver of 
rights. When membership in an outside organization (and submission 
to that body’s rules) is required by the university as a condition of 
recognition, however, fraternities’ legal rights are implicated.”® 

Simply put, a fraternity has the right (if its national organization 
agrees) not to be a member of IFC and therefore to ignore that body’s 
regulations. Healy v. James does allow a university to condition its 
grant of recognition on an organization’s agreement to abide by reason- 
able rules of conduct so that campus order may be maintained. Unre- 
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Council Adviser on an appointment basis.’’ Univ. of Utah, University Regulations, 
Chapter XIII: Fraternal Social Organizations (May 19, 1976), at 4-5. The University of 
California at Berkeley’s fraternities may be fined or lose social privileges if any of the 
required seven semesterly recognition ‘‘renewal’’ forms are late or illegible. Supra note 
165. 

175. UCLA, supra note 150, at 5. 

176. Freedom of association implies a corresponding freedom not to associate. While 
not exactly analogous, compelled individual membership in a student organization has 
been held to violate student rights. See Galda v. Rutgers, 772 F.2d 1060 (3rd Cir. 1985); 
Good v. Associated Students of the Univ. of Washington, 542 P.2d 762 (Wash. 1975). 





1990] FRATERNITIES AND STUDENT ASSOCIATIONAL RIGHTS 37 


lated to maintaining campus order are rules governing when a fraternity 
may recruit new members, how many members it may take, what 
reports it must submit, or otherwise forcing the surrender of its decision- 
making power. There is no legal basis for a university to impose such 
requirements on fraternities as a condition of campus presence.” 

Presenting still another problem, governing bodies such as IFCs are 
almost universally given the authority to decide when a new fraternity 
will be allowed to organize on campus. Certainly an IFC has the power 
to determine when it will take new member groups, but this power 
usually extends to whether the new group will have even the basic 
privileges of recognition. The University of Utah’s regulations appli- 
cable to Greek-letter organizations are representative. They require any 
group of students desiring to form a fraternity to gain the approval of 
the Greek Council, a student governing body, before it will be allowed 
even to apply for university recognition.’ 

Beyond the issue of whether a university can delegate its responsi- 
bilities in this area to students, the Greek Council (as the university’s 
agent for these matters) apparently applies standards having nothing to 
do with Healy’s allowance for preventing campus disruption; instead, 
such a rule seeks to limit the competition for the established fraternities 
by only approving a new one every few years, if that often.’ 


C. Programming Requirements 


Still another quite common provision in Relationship Statements 
represent attempts to steer fraternities in a positive direction by requir- 
ing certain types of chapter programs. Unlike the terms previously 
considered, a university may be on solid legal ground with these 
provisions because some are arguably related to its academic mission.*®° 

Rules promoting scholastic performance take a number of forms. 
Almost every Relationship Statement either encourages or demands, as 
UCLA’s does, that each fraternity implement ‘‘a program for the aca- 
demic advancement of each of its members.’’'*: This may also be spelled 
out in detail, requiring such activities as quiet hours, study tables, 
workshops and tutoring.’ 





177. Here again, fraternities may have the basis for an equal protection challenge. No 
other campus organizations are required to join and pay dues to an outside group, as 
well as submit to that group’s rules. 

178. University of Utah, supra note 174, at 3. See also Oregon State Univ., supra note 
149, at 4: ‘“‘requests [for recognition] are referred to the Interfraternity Council or 
Panhellenic Council for their recommendations and approval.’’ One of the few Relation- 
ship Statements which recognizes that this power cannot be delegated to a student 
governing group is University of California, Santa Barbara, Statement of Relationship/ 
Policy Governing Expansion (1987-88). 

179. Lunsford, Relationship of the Greek Adviser with Fraternity National-International 
Headquarters, in THE GREEK ADvIsOR’s MANUAL, supra note 25. 

180. See infra notes 132-137 and accompanying text. 

181. UCLA, supra note 150, at 3. 

182. See Oregon State Univ., supra note 149, at 3; Pittsburg (Kansas) State Univ., 
Statement of Policy and Procedure for Greek Organizations 2 (1989). 
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Besides requiring programming, some institutions draw lines. Man- 
kato State University in Minnesota, as does many institutions, requires 
each chapter to achieve an average GPA of 2.0 each term, at the risk 
of suffering unspecified penalties during its annual ‘‘evaluation.’’*® 
SUNY-Binghamton requires each fraternity member either to maintain 
a 2.0 GPA or to “‘limit fraternity/sorority involvement to activities that 
directly enhance scholarship and high academic performance.’’™ 

Community service is another activity universally encouraged or 
mandated. UCLA requires each fraternity to ‘‘undertake, as appropriate, 
programs which contribute to university betterment. .. .’’;®° Kansas 
State University asks that each group ‘‘recognize the intrinsic value of 
community or campus service projects and make every attempt to 
complete at least one such project each year.’’*®* Other areas often the 
subject of programming requirements include alumni re.utions, new- 
member education, individual codes of conduct and tolerance of diver- 
sity. 

These regulations are often redundant, in that all national fraternities 
and sororities impose similar programming requirements on their affil- 
iated chapters. When a university explicitly requires such programming 
as a condition of campus recognition (as UCLA does), however, or 
when failure to comply subjects the fraternity to disciplinary action (as 
it would at SUNY-Binghampton or Mankato State), student associational 
rights are again implicated. Once again, fraternities are singled out; no 
other student organizations are expected to program for their members, 
giving rise to a possible claim by fraternities that their rights under the 
fourteenth amendment’s equal protection clause are violated.’*’ 

Academic programming requirements might present a special case. 
Scholarship, obviously a basic university concern, is an area in which 
the institution deserves a great deal of latitude. For example, in Sellman 
v. Baruch College,’ the court upheld a Baruch student-government- 
association rule that limited candidates for student office to full-time 
students with a 2.5 GPA: 


The fundamental purpose of Baruch College is to educate students. 
Participation in student government is known to be a demanding 
and time-consuming activity that those interested in the progress 
and welfare of the students might reasonably conclude is detri- 





183. Mankato State Univ., Statement of Relationship 2 (July 15, 1986). Other institu- 
tions with specific GPA requirements include the University of Georgia, Statement of 
Relationship 6 (undated) and Ohio Univ., Statement of Relationship 5 (February 14, 
1986). 

184. SUNY, supra note 150, at 2. 

185. UCLA, supra note 150, at 2. 

186. Kansas State, supra note 149, at 4. 

187. See supra note 170. 

188. 482 F. Supp. 475 (S.D.N.Y. 1979). 
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mental to the academic progress of students whose grades are 
barely above the passing rate.'* 


If a university made a specific finding that fraternities somehow 
harmed the academic work of their members, or that a particular 
fraternity did so, the university would presumably be justified in 
requiring remedial action, using any of the methods described above. 
In such a case, the fraternity could reasonably be termed a threat to 
the university’s academic mission. 

The problem with Relationship Statements’ rules regarding scholar- 
ship is that they assume all fraternities inevitably hurt members’ aca- 
demic performance.’® If involvement in an organization or a busy 
schedule of activities hurts academic performance, why are fraternities 
and sororities the only groups singled out for this treatment? Normally 
escaping these requirements are all other student clubs, the student 
government association, and dormitories. Whatever effect those organ- 
izations have on academic performance remains a mystery, while the 
universities focus on fraternities... And, if a busy schedule hurts 
academic performance, how much of that schedule and the resulting 
damage to students’ GPAs is the result of programming imposed by 
the university? 

Regardless of the type of programming rules imposed, there seems 
to be no basis for a university to condition campus presence on whether 
the organization pleases university officials in certain ways. By the 
same token, no group may be punished or threatened with expulsion 
because it refuses to perform community-service projects or provide 
tutoring for its members. University officials must be content with 
insuring that the organization does not make a nuisance of itself.’ In 
addition, the equal-protection clause may bar the application of such 
regulations only to fraternities. It follows from Healy that students have 
the right to choose which activities will be part of their association, if 
those activities do not disrupt the academic environment or campus 
order. 


D. Social Activity Restrictions 


Many Relationship Statements refer to Greek-letter organizations’ 
well-known propensity to socialize and use alcohol. Most Statements 
require little more than fraternity adherence to state and local laws 
regarding the sale and consumption of liquor. Other Statements include 
more extensive ‘‘alcohol awareness’’ policies to discourage abuse of 





189. Id. at 480. 

190. There is no hard evidence of this. See supra note 13. 

191. It is easy for universities to zero in on fraternities and sororities because members 
are usually required to waive their privacy rights and disclose their grades. 

192. Healy, 408 U.S. at 191, 92 S. Ct. at 2351. 
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alcohol and prevent accidents related to that abuse.*** None of these 
provisions, since they are related to student health and safety, is 
objectionable. At least one institution, however, has attempted to reg- 
ulate the ‘‘message’’ communicated by certain social events. 

Since 1986, in response to certain unfortunate racial incidents on 
campus, UCLA has required all organizations (especially fraternities) to 
adhere to a Policy outlawing cultural ‘‘theme parties’’.*%* The Policy 
states: ‘‘An officially recognized organization’s actions and activities 

. must not be presented in a manner which tends to promote 
degrading or demeaning social stereotypes based on race, ethnicity, 
national origin, gender, sexual orientation, religion or disability.’’** 

The Policy lists six factors by which the University will determine 
violations. The most interesting is one that asks: ‘‘Does it [the party’s 
theme] reinforce group stereotypes which the officially recognized or- 
ganization should reasonably know have historically prevented disad- 
vantaged persons in our society from reaching their full potential?’’** 

This, of course, is gibberish. It could be ignored as a public relations 
device if it did not carry the threat of serious reprisals. Violations of 
the Policy, as determined by UCLA’s application of its objective stan- 
dard, could result in suspension or revocation of a group’s recognized 
status or other penalties.**” The Policy also violates the first amendment, 
being (1) arguably vague and (2) a content-based limitation on speech.’® 

A rule regulating speech is considered vague if it forbids conduct so 


unclearly defined that persons of ‘‘common intelligence must neces- 
sarily guess at its meaning and differ as to its application.’’** Vagueness 
is not solely a first-amendment concern; any statute found to be vague 
denies due process of law under the Constitution’s fifth or fourteenth 





193. See Pennsylvania State Univ., supra note 146, at 3-7. 

194. University of California, Los Angeles, Policy Applying to Theme Based Social 
Activities (August, 1986) [hereinafter Policy]. This document is incorporated by reference 
into UCLA’s Relationship Statement. UCLA, supra note 150. The identical policy is 
incorporated into California State Univ. at Northridge’s Greek Guidelines, supra note 
165. 

195. Policy, supra note 194, at 1. 

196. Id. at 1 (emphasis added). Apparently UCLA intends to hold groups to an objective 
standard of knowledge regarding the history of discrimination, certainly a unique idea 
in the area of student discipline. 

197. UCLA, supra note 150, at 4. The threat is not a hollow one. Northern Illinois 
University recently suspended a fraternity for a year after five members performed a 
“racially insensitive’ skit during an off-campus talent show (the members wore blackface 
and wigs while parodying a song by the Temptations.) Chron. of Higher Educ., Dec. 14, 
1988, at A3, col. 2 (emphasis added). 

198. Many universities have recently promulgated policies similar to UCLA’s which 
attempt to regulate racist and insensitive speech and harassment. See Colleges’ Anti- 
Harassment Policies Bring Controversy Over Free-Speech Issues, Chron. of Higher Educ., 
Oct. 4, 1989, at A1. In the first court challenge to such a policy, a federal court struck 
down the University of Michigan’s policy as vague «nd overbroad. Doe v. University of 
Michigan, 721 F. Supp. 852 (E.D. Mich. 1989). 

199. Connally v. General Construction Co., 269 U.S. 385, 46 S. Ct. 126 (1926). 
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amendments because it fails to provide adequate notice of what conduct 
is illegal. More to the point, a vague rule leaves too much discretion 
in the hands of school authorities.?” 

By incorporating operative terms such as ‘‘group stereotypes,’’ ‘‘dis- 
advantaged persons’’ and ‘‘full potential,’’?°* UCLA’s regulation fails 
the vagueness test. Fraternity members, when throwing a ‘‘theme’’ 
party, will always be in peril of making a wrong guess about how 
UCLA officials will later define the terms of the Policy. As mentioned 
above, guessing wrong could have serious consequences. 

UCLA’s policy also attempts to place restrictions on student speech 
based on that speech’s content. An admirable purpose underlies UCLA’s 
Policy; it tries to regulate themes because they have been expressed in 
thoughtless, offensive ways. The fact that a form of speech may offend 
a person (or a group), however, is not sufficient legal justification for 
restraining it.?°? Unless a form of expression is obscene or likely to 
cause immediate violence, it cannot be restricted in advance because 
of its message.? As the Supreme Court has noted, ‘‘[t]he wide latitude 
accorded by the Constitution to the freedoms of expression and asso- 
ciation is not without its costs in terms of the risk to the maintenance 
of civility... .’’?% 

All responsible persons in higher education deplore racism. UCLA’s 
administration, and other student groups, may protest themes or activ- 
ities they consider offensive or racist by complaining publicly or pri- 


vately. But it seems that UCLA has forgotten that no matter how stupid 
or immature their students may be at times, public universities are not 
‘‘enclaves immune from the sweep of the First Amendment.’’? 


CONCLUSION 


Because of their size, popularity and influence on students’ academic 
and social development, fraternities attract considerable university at- 
tention. Over 200 institutions have expressed their concern by devel- 
oping a written statement to clarify the relationship they have with 
these unique student organizations. 

Unfortunately, although claiming an intent only to clerify the rela- 
tionship, too many universities have used a Relationship Statement as 
an opportunity to formally seize control of the fraternity and sorority 
system. This control almost always takes the form of a university staff 





200. See Soglin v. Kauffman, 418 F.2d 163 (7th Cir. 1969) (university rule prohibiting 
‘‘misconduct’’ vague). 

201. Policy, supra note 194, at 1. 

202. See Collin v. Smith, 578 F.2d 1197 (7th Cir. 1978). 

203. Id. at 1203. See also Brandenburg v. Ohio, 395 U.S. 444, 89 S. Ct. 1827 (1969); 
Chaplinsky v. New Hampshire, 315 U.S. 568, 62 S. Ct. 766 (1942) (‘‘fighting words’ 
which are likely to incite a violent response can be restricted.) 

204. Healy v. James, 408 U.S. 169, 194, 92 S. Ct. 2338, 2353 (1972). 

205. Id. at 180, 92 S. Ct. at 2345-46. 
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member at the top, a governing organization heavily influenced by that 
staff member, and intrusive rules and procedures regarding membership 
as well as social and recreational activities. 

These measures often spring from legitimate concern about the neg- 
ative aspects of fraternity behavior. Also, many in higher education 
cling to the idea that fraternities differ fundamentally from other student 
groups, an idea which somehow justifies regulation of fraternities’ 
affairs. To some extent this is true; on one level, fraternities differ from 
the Pre-Medical Society or the Republican Club. From the standpoint 
of constitutional freedoms, however, these student organizations all 
have certain rights, including the right to be free of university inter- 
ference. 

We may applaud the efforts of universities, no matter how they 
choose to go about it, to push fraternities in a positive direction. We 
may feel that fraternities should willingly comply, because certainly 
there are problems among the Greeks. But whether we (or the univer- 
sities) like it or not, constitutional freedom of association guarantees 
fraternities, along with other student groups, the right to set their own 
agenda. This sets up an inevitable tension between fraternities and 
their host institutions; while universities are barred from imposing 
whatever regulations they choose on fraternities, the problems of the 
Greek-letter system will not just disappear. 

Fortunately, these organizations are unique in another way. They are 


the only student groups equipped with an external support system 
consisting of dedicated alumni and national officers.2 To encourage 
positive changes in fraternities, the universities must be willing to work 
in partnership with these support groups.?’” This approach would 
probably prove more successful in the long run, while respecting 
undergraduates as adults who enjoy certain fundamental rights, both 
as individuals and in their chosen associations. 





206. McKee, Understanding the Diversity of the Greek World, in FRATERNITIES AND 
SORORITIES ON THE CONTEMPORARY COLLEGE CAMPUS, supra note 11, at 31-34. 
207. Id. at 23-24. 








NOTE 


Financial Aid and Antitrust: Financial- 
Aid Packages Subject of Justice 
Department Probe 


INTRODUCTION 


The rising costs of higher education have elicited much interest 
among the press and educators. Different organizations in society have 
adopted numerous approaches to make a college education accessible 
to high-school students from less-affluent families. Whether the support 
consists of government aid or collections taken up among private 
philanthropic groups, society has shown a sincere concern for providing 
access to higher education. Institutions of higher education too have 
heard this clarion call for more accessible higher education. Individual 
institutions have organized various financial-aid packages. One group 
of institutions, the Overlap Group, however, no longer determines 
individually their financial-aid packages but instead pools information 
to come up with common financial-aid packages for prospective stu- 
dents. While the group calls this practice a public good, the Antitrust 
Division of the Justice Department suspects it is better called price- 
fixing, and is currently investigating the Overlap Group. 

This Note will examine the practice of the Overlap Group. Part I 
discusses the background leading up to the Justice Department’s in- 
quiry. Part II examines the Overlap Group’s procedures for determining 
financial aid. Part III discusses the Justice Department’s inquiry, and 
concludes that the Department’s probe must center on violations of the 
Sherman Act. Part IV engages in an antitrust analysis and suggests 
possible conclusions of the Justice Department or a reviewing court. 


I. BACKGROUND 


On May 2, 1989, the Wall Street Journal published an article accusing 
Ivy League institutions and fifteen other ‘‘elite’’! Eastern institutions? 





1. See Jaschik, Overlap Group, Minus Yale, Holds Meeting, Chron. Higher Educ., 
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of price-fixing.* In its article, the Journal stated that these institutions, 
self-named the ‘‘Overlap Group,’ ‘‘are part of a price-fixing scheme 
that OPEC might envy.’’® This article proved a harbinger of an inves- 
tigation that would become public just a few months later. That the 
article served to bring the Overlap Group’s activities to the attention 
of the Justice Department is unlikely,® but, for whatever reason, the 
Justice Department believes that the Overlap Group’s actions may violate 
the Sherman Act.’ The Department is investigating not only members 
of the Overlap Group but thirty-three other institutions as well.® 





Apr. 4, 1990 at A26, col. 1 (in which the author referred to the institutions in the overlap 
group as “‘elite’’). 

2. In addition to the eight Ivy League institutions (Brown University, Columbia 
University, Cornell University, Dartmouth College, Harvard University, University of 
Pennsylvania, Princeton University, and Yale University) the other institutions are: 
Amherst College, Barnard College, Bowdoin College, Bryn Mawr College, Colby College, 
The Massachusetts Institute of Technology, Middlebury College, Mount Holyoke College, 
Smith College, Trinity College (CT), Tufts University, Vassar College, Wellesley College, 
Wesleyan University, and Williams College. Jaschik, Investigations Into Tuition Fixing 
Spreads; 55 Institutions Now Say They Are Targets, 36 Chron. Higher Educ., Oct. 4, 
1989, at A26, cols. 4-5. 

3. The Wall Street Journal, May 2, 1989, at B1, col. 3: ‘“The term price fixing covers 
a number of disparate practices all of which ultimately may be assailed because of an 
absence of competition in price.’’ Most restraints of trade ultimately affect price, it is 
generally believed. Nevertheless, the main categories of price fixing relevant to our 
discussion are: 

Agreements among competitors to sustain the same price for their products, or to base 
their prices on an agreed-to-system. This is classical horizontal price fixing. 

Agreements between competitors on prices to be submitted in an intended competitive 
bidding situation. In addition, to depriving the party asking for bids in competition, this 
also amounts to allocation of customers. Trade Reg. Rep. (CCH) ¢ 4600 at 8811. 

4. The Overlap Group is formally named The New England Overlap Group. College 
administrators invented the Overlap Group in 1954 in order to allow elite Northeastern 
institutions to meet and determine how much families could contribute to their child’s 
education. Once this was known, the institutions could arrange similar financial-aid 
packages so that the child could choose an institution for reasons not based on economic 
considerations. Cotter, Colleges’ Efforts to Rationalize the Financial Aid System Should 
Not Be Treated as Violations of Antitrust Law, Chron. Higher Educ., Sept. 6,-1989, at 
B1, col. 2. 

5. Wall Street Journal, supra note 3. 

6. See infra note 23. 

7. 15 U.S.C. § 1 (1976). See infra note 43 and accompanying text for relevant text 
concerning the Sherman Act. 

8. Other institutions under investigation include Agnes Scott College, Albion Col- 
lege, Antioch College, Bates College, Bennington College, Chatham College, College of 
Wooster, Connecticut College, Converse College, Denison University, De Pauw University, 
Earlham College, Goucher College, Hamilton College, Hollins College, Hope College, 
Johns Hopkins University, Kalamazoo College, Kenyon College, Mary Baldwin College, 
Northwestern University, Oberlin College, Ohio Wesleyan University, Randolph-Macon 
Woman’s College, Rochester University, Skidmore College Stanford University, Sweet 
Briar College, University of Chicago, University of Southern California, Wabash College, 
Wells College, and Wheaton College (MA). 

Jaschik, supra note 2; See also Jaschik, Washington Update, Chron. Higher Educ., 
Nov. 8, 1989, at A33, col. 1. 
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Because nobody is certain which institutions are actually under 
investigation and which institutions merely are being used for control 
or test purposes,° this Note concentrates on the activities of the Overlap 
Group. This Note focuses on the Overlap Group both because it con- 
stitutes the main target of the investigation, and because the media has 
focused on it. If the Justice Department finds that the Overlap Group’s 
activities violate the antitrust laws, other institutions participating in 
similar programs’ may feel compelled to abandon practices resembling 
those practiced by the Overlap Group. 


II. THE OVERLAP GROUP’S PRACTICE 


College administrators formed the Overlap Group in 1954 out of 
concern that colleges were using different formulations to decide how 
much families could afford to contribute to their children’s college 
costs.1? Administrators claim that the twenty-three institutions came 
together to insure that their decisions about financial aid were fair and 
consistent.” 

The Overlap Group is divided into two subgroups.** One subgroup 
represents the Ivy League institutions and the Massachusetts Institute 
of Technology, and the other subgroup consists of the remaining four- 
teen members."* According to officials of the Overlap Group, officials 
of each subgroup meet separately three times a year to discuss changing 
regulations on financial aid and changing tax laws.’* The two subgroups 
meet together each Spring to make most major decisions on individual 
student-aid packages.*® 

To prepare for the meeting, the institutions make their own calcu- 
lations of how much each family can afford to pay for its child’s 
education.” These institutions then send a list of all their financial-aid 
applicants to Student Aid Services, a company which then compiles a 
master list of those students admitted to more than one member of the 





9. Washington Update, Chron. Higher Educ., Sept. 6, 1989, at A24, col. 1. 

10. The Great Lakes Colleges Association, which consists of twelve institutions, is 
the only other cognizable group currently under investigation. Jaschik, supra note 1. 
Results of the investigation, however, could effect other groups which use similar 
procedures though they are not yet under investigation. Such groups include the Asso- 
ciated Colleges of the Midwest (fourteen private colleges in Colorado, Illinois, Iowa, 
Minnesota and Wisconsin) and the Colleges of the Mid-America (a consortium of eight 
colleges in Iowa and South Dakota). Jaschik, supra note 2. 

It should be noted that one member of the Overlap Group, Yale University, has already 
stopped attending the meetings. Jaschik, supra note 1. 

11. Dodge, Overlap Group Makes Aid Process Fairer, Targets of Inquiry Argue, Chron. 
Higher Educ., Oct. 11, 1989, at A33, col. 1. 

12. Id. See also, Cotter, supra note 4. 

13. Id. 

14. Id. For a listing of other institutions, see Jaschik, supra note 2. 

15. Id. 

16. Id. 

17. Id. 
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Overlap Group.”* The list generally consists of more than 10,000 indi- 
viduals and includes the initial aid calculation each institution makes.’ 
At the Spring meeting, aid officials from the member institutions 
discuss those cases in which their calculations differ widely.2° Group 
officials estimate that they discuss the personal circumstances of be- 
tween 1,000 and 2,000 students.” The aid officials attempt to reduce 
the lacuna between the varying figures to a couple of hundred dollars.” 


Ill. THE INQUIRY 


The actions of the Overlap Group, possibly coupled with the Wall 
Street Journal article, apparently triggered suspicion within the Anti- 
trust Division of the Justice Department.?* In early September 1989 the 
Justice Department sent Civil Investigative Demands (C.I.D.s)** to ap- 
proximately twenty institutions.” 

In the C.I.D.s, the Justice Department asked institutions to produce 
the following: 

1) The income statements and balance sheets of the institutions from 
1985-1988;7¢ 

2) Such documents as are sufficient to show the fees charged students 
attending the institutions from 1985-1988;?7 





18. The Overlap Group’s name apparently derived from applicants receiving accep- 
tance to two or more of the institutions. When this happened, part of the applicant pool 
“‘overlapped.’’ Cage, Justice Department Widens Probe of Tuition and Student Aid to 40 
Colleges, Chron. Higher Educ., Sept. 20, 1989, at A19, cols. 2-4. 

19. Dodge, supra note 11. 

20. Id. For instance, one official might persuade another that the first institution's 
approach was more reasonable and that the other institution should adopt its figures. 

21. Id. 

22. Id. 

23. At least one source avers that the Justice Department’s probe unlikely had anything 
to do with the Wall Street Journal’s article, even though the first wave of Civil Investi- 
gative Demands came just weeks after the article’s publication. According to this source, 
most experts believe the investigation was started during President Reagan’s administra- 
tion. See, Jackley, AssociATION OF GOVERNING Boarps, Public Policy Update, Oct. 1989. 

24. A Civil Investigation is a non-criminal inquiry. It is not a charge, complaint, or 
accusation that the recipient has done anything wrong. A C.I.D. requires the recipient 
to produce information or documents on the particular activities being investigated. The 
Justice Department is empowered by statute to issue C.1.D.s as part of its legal authority 
to investigate possible violations of the antitrust laws. The Justice Department issued at 
least one Civil Investigative Demand on or before September 6, 1989. A copy of the 
demand was contributed anonymously to the NACUA College Law Digest and was 
subsequently forwarded to the Journal of College and University Law. Much of the 
information concerning the investigation is taken from this copy of the C.1.D. Citations 
to the Demand will be taken from this copy. 

According to some, the inquiry began in August 1989. See Regulatory Matters: De- 
partment of Justice: Antitrust, 20 CoLLEGE Law DicEst 2, 51 (1989). 

25. Becker, If Colleges Are Fixing Prices, It’s a Job for Antitrust, Business WEEK, Sept. 
25, 1989, at 30. 

26. Anonymous C.I.D. at 9 (see supra note 24 for explanation). 

27. Id. 
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3) Such documents as are sufficient to show the proposed and actual 
budgets of the institutions for the years 1985-1988; 

4) All documents that relate to contracts or agreements between the 
institutions and one or more other colleges relating to fees, salaries, or 
to financial aid;7° 

5) All documents (including minutes, notes or memoranda) that relate 
to any meeting at which any fee charged by any college, salaries paid 
by any college, or the financial aid to be provided any student was 
discussed, proposed, considered, recommended, determined, changed, 
or decided;*° 

6) All documents that relate to any comparison among or between 
colleges of one or more fees, salaries, or the financial aid to be provided 
any student;** 

7) All studies, working papers, strategic plans, business plans and 
analyses of competitions that relate to fees, salaries, or financial aid;* 

8) All catalogues, brochures, explanatory materials, promotional ma- 
terials, publications, and marketing aids that mention fees, salaries or 
financial aid.** 

In addition to the substantial documentation demanded, the C.I.D. 
also requested answers to a three-page questionnaire.** The interrogation 
requested answers to, inter alia, the names of all financial-aid officers 
and their respective duties, a description of financial-aid meetings, and 
a description of procedures for setting salaries and financial aid. The 


information sought in this C.I.D. suggests that the probe focuses on 





28. Id. 

29. Id. To get an idea of the amount of work required from targets of the probe, 
consider what the Justice Department wants when it requests ‘‘all documents’’. Documents 
mean, ‘‘the original and any nonidentical copies, whether different from the original 
because of any notation upon such copies or otherwise, of all written, recorded, printed, 
typed, computerized, taped, filmed or graphic material of any kind, whether in draft or 
final form. The term includes contracts; letters; telegrams; memoranda; checks and check 
stubs; notes; reports; studies; books; speeches; commentaries; articles; announcements; 
programs; telephone books or messages; visitor books; desk and pocket calendars and 
diaries; appointment books; drafts; business cards; minutes of meetings, conferences, and 
telephone conversations or communications; accounting journals and ledgers; financial 
statements; photostats; microfilm; microfiche; tape, video or disc recordings; and com- 
puter print-outs. The term further includes electronically stored data from which infor- 
mation can be obtained either directly or by translation through detection devices or 
readers.’’ Id. at 1-2. 

30. Id. 

31. Id. at 10. 

32. Id. 

33. Id. 

34. Id. at 10-13. Given the substantial amount of information requested, it is no 
wonder that some believe the cost of complying with the C.I.D. alone will vary from 
$10,000 to $100,000. Jackly, supra note 23. In addition, some estimate the cost of the 
investigation in its entirety will total in the several of millions of dollars for the 55 
institutions collectively. Taken from a pamphlet printed by the National Association of 
Independent Colleges and Universities (NAICU), QuEsTIONS AND ANSWERS ON THE JUSTICE 
DEPARTMENT’S ANTITRUST INVESTIGATION OF COLLEGES AND UNIVERSITIES (1989). 
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possible violations of Section 1 of the Sherman Act stemming from the 
Overlap’s procedure in setting tuition rates, faculty salaries, and finan- 
cial-aid awards.** 

According to most observers, an early end to the investigation is 
unlikely. Depending on when the investigation actually began,** the 
investigation probably will last at least through the summer of 1990. 
C.I.D.s typically constitute only the first stage in an antitrust probe. 
The Justice Department might issue follow-up C.I.D.s to persons or 
organizations mentioned in the answers to the earlier rounds of C.I.D.s, 
and the Department may ask witnesses to appear for interviews. Gov- 
ernment lawyers can take a year or more to compile all the informa- 
tion.*” In October of 1989, a lawyer advising one member of the Overlap 
Group said that even predictions of a department decision by October 
of 1990 might be too optimistic.** The Justice Department often uses 
information such as that being sought to decide whether to close its 
files, to reach some kind of agreement with the parties under investi- 
gation,®® or to bring suit charging antitrust violations and seeking an 
injunction.*° Of course, if the Justice Department brings charges against 
the Overlap Group, private lawsuits from individuals might follow.* 


IV. AN ANTITRUST ANALYSIS 


Because of the substantial effect a violation of the antitrust laws could 
have on the institutions under investigation, an analysis of relevant 





35. In addition to the content of documents requested, the cover letter of the C.I.D. 
also indicates that the Justice Department is interested in Section 1 violations. The cover 
letter explicitly states that the C.I.D. is ‘‘issued pursuant to the Antitrust Civil Process 
Act, ... in the course of an antitrust investigation to determine whether there is, has 
been, or may be a violation of Section 1, Sherman Act, 15 U.S.C. Section 1.”’ 

36. Different opinions exist as to when the investigation actually started. For differing 
opinions, see Jackley, supra note 24 (saying the probe started during President Reagan’s 
term); and College Law Digest, supra note 23 (averring the investigation probably started 
in August 1989). 

37. Supra QUESTIONS AND ANSWERS ON THE JUSTICE DEPARTMENT'S ANTITRUST INVESTIGA- 
TION OF COLLEGES AND UNIVERSITIES note 33. 

38. Jaschik, U.S. Investigation of Colleges is Seen as Unusually Broad, Chron. Higher 
Educ., Oct. 11, 1989 at A30, col. 3. 

39. A distinct possibility in this case. See Jaschik, Suit Charges 12 Private Colleges 
With Conspiracy; Antitrust Investigation Spread to 51 Institutions, Chron. of Higher 
Educ., Sept. 27, 1989, at 1. ‘‘A civil suit for injunctive relief may be settled without 
trial by the entry of a consent decree. Agreeing to the entry of such decree avoids the 
expense of litigating the charges in court.’’ In addition, such a decree cannot be used as 
proof of violations in a private treble damage action or a government action for damages. 
Trade Reg. Rep. (CCH) 4 159 at 2530. 

40. See, Jaschik, supra note 38. 

41. Indeed, private lawsuits have begun. In the middle of September 1989, Roger 
Kingsepp, a student at Wesleyan University (a member of the Overlap Group), filed suit 
in a U.S. District Court in New York. The suit charges: ‘‘The defendants’ exchange of 
information prior to setting tuition and salaries are [sic] routine, systematic, and designed 
to eliminate any real price choice.’’ To date, this is the only private suit. Jaschik, Suit 
Charges 12 Private Colleges With Conspiracy; Antitrust Investigation Spreads to 51 
Institutions, Chron. of Higher Educ., Sept. 27, 1989, at 1, col. 4. 
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antitrust law is necessary to determine the likelihood and seriousness 
of a violation. The investigation of the Overlap Group centers on 
possible violations of the Sherman Act. Specifically, the cover letter of 
the C.I.D. cites possible violations of Section 1 of the Act as the basis 
for the investigation.‘? Consequently, this antitrust analysis focuses on 
Section 1 of the Sherman Act. 


A. Effect on Interstate Commerce 


Section 1 of the Sherman Act reads, in part, ‘‘Every contract, com- 
bination in the form of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several states, or with foreign nations, 
is hereby declared to be illegal.’’*? Hence the prohibited activity must 
involve or affect interstate commerce in order for the Sherman Act to 
apply.“* Whether a plaintiff must establish a nexus between the chal- 
lenged restraint and interstate commerce, or whether the plaintiff must 
show merely an effect on commerce resulting from the defendant’s 
business activities is uncertain.** Given the insipid state of the com- 
merce clause, this requirement unlikely will slow Justice Department 
proceedings, regardless of which test is applied. Quite simply, the 
Supreme Court has so weakened the requirement of interstate commerce 
that any court can find interstate movement if it so wishes.** In addition 
to the weak nature of the interstate-commerce requirement, members of 


the Overlap Group do engage in substantial interstate commerce. They 
recruit students and faculty on a nationwide basis.*? They use the 
United States mails to solicit students, receive applications, send var- 





42. See supra note 39. 

43. 15 U.S.C. § 1 (1976). 

44. Goldman, Sports and Antitrust: Should College Students be Payed to Play? 65 
Notre DaME L. REv. 206 (1990); See also, McLain v. Real Estate Bd. of New Orleans, 
Inc., 444 U.S. 232, 242, 100 S. Ct. 502, 509 (1980) (‘‘[JJurisdiction may not be invoked 
under (the Sherman Act) unless the relevant aspect of interstate commerce is identified); 
Hospital Building Co. v. Trustees of Rex Hospital, 425 U.S. 738, 743, 96 S. Ct. 1848, 
1852 (1976) (defining what constitutes interstate commerce under the Sherman Act). 

45. Goldman, supra note 44 at 215, Also, compare Western Waste Service Systems 
545 v. Universal Waste Control, 616 F.2d 1094, 1096-97 (9th Cir. 1980), cert. denied, 
449 U.S. 869 (1980) (holding that it was not necessary for the alleged antitrust violations 
complained of to have affected interstate commerce so long as defendants’ business 
activities, independent of violations, affected interstate commerce), with Furlong v. Long 
Island College Hospital, 710 F.2d 922, 926 (2d Cir. 1983) (concluding that a plaintiff 
must allege sufficient facts concerning the alleged violation and its likely effect on 
interstate commerce to support an inference that the defendants’ activities infected by 
illegality either have had or can reasonably be expected to have a not insubstantial effect 
on commerce). 

46. See, e.g., Wickard v. Filburn, 317 U.S. 111, 63 S. Ct. 82 (1942), and Katzenbach 
v. McClung, 379 U.S. 294, 85 S. Ct. 377. 

47. It should be noted, however, that one lower court rejected the contention that 
university students constitute interstate commerce. See Marston v. Ann Arbor Property 
Mgrs. Ass’n, 302 F.Supp. 1276 (D. Mich. 1969). 
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ious journals to subscribers, and solicit donations. They also use inter- 
state commerce to furnish and feed their campuses.** 


B. An Exemption from Sherman Act Coverage? 


Members of the Overlap Group, however, may assert that they are 
not at all involved in the commerce specified by the Sherman Act. 
They may argue that the Sherman Act ‘‘has been traditionally applied 
only to commercial enterprises, not non-profit organizations pursuing 
non-commercial’ goals.*® 

According to at least one commentator,*° the leading case for complete 
exemption of educational institutions from the strictures of the Sherman 
Act is Marjorie Webster College v. Middle States Association.*’ In 
Marjorie, a college challenged the enforcement of a rule that denied 
accreditation to schools operated for profit. Pursuant to denying relief, 
the United States Court of Appeals for the District Court of Columbia 
stated: ‘‘The proscriptions of the Sherman Act were tailored... for 
the business world, not for the non-commercial aspects of the liberal 
arts and the learned professions.’’** Marjorie has had a fairly large 
following. Many courts have cited it in exempting college organizations 
from the Sherman Act.*? 

Marjorie and its progeny, however, preceded the United States Su- 
preme Court’s decision in Goldfarb v. Virginia State Bar.** In Goldfarb, 
a group of petitioners attacked the Virginia Bar Association’s minimum- 


fee schedule as a violation of the Sherman Act. In rejecting the defen- 





48. For example, the trucks which bring food and drink to the campuses must cross 
state lines unless these institutions provide solely endemic viands for their students, a 
highly unlikely scenario given New England’s desideratum of grain and other foodstuffs. 
See also, Cornell University, 183 N.L.R.B. 329 (1970) (holding that Universities are 
engaged in interstate commerce and hence fall under the aegis of the National Labor 
Relations Board), and U.S. v. Barton (647 F.2d 224 (2d. Cir. 1981) rehearing denied Apr. 
27, 1989 (In a R.I.C.O. prosecution for an attempt to bomb two university buildings 
(located in the state of New York), the court held that the buildings were engaged in 
interstate commerce for the buildings hosted ‘‘social clubs’’ which served coffee and 
orange juice to patrons and such coffee and orange juice are not endemic to New York). 

49. Bd. of Regents v. NCAA, 546 F.Supp. 1276, 1288 (W.D. Okla. 1982), aff'd, 707 
F.2d 1147 (10th Cir. 1983), aff'd 468 U.S. 85, 104 S.Ct. 2948 (1984). 

50. Goldman, see supra note 44. 

51. 432 F.2d 650 (D.C. Cir. 1976), cert. denied, 400 U.S. 965 (1970). 

52. 432 F.2d. at 654. 

53. Namely, Marjorie has helped the NCAA in suits arising over its monopoly (or 
monopsony) of college sports. The issue of NCAA monopoly is largely analogous to the 
issue of financial-aid fixing and results in one area will undoubtedly be felt in the other. 
Professor Lee Goldman’s groundbreaking article in the area of NCAA antitrust activities, 
Sports and Antitrust (supra, note 43) provided much of this antitrust analysis. For later 
cases citing Marjorie to exempt the NCAA from the Sherman Act, see Jones v. NCAA, 
392 F. Supp. 295, 303 (D. Mass. 1975); College Athletic Placement Service, Inc. v. 
NCAA, 1975-1 Trade Case (CCH) 4 60, 117 at 65267 (D. N.J. 1974), aff’d without opinion, 
506 F.2d 1050 (3rd Cir. 1974). 

54. 421 U.S. 773, 95 S. Ct. 2004 (1975). 
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dant’s arguments that the learned professions did not involve trade or 
commerce, the Court stated: ‘‘Congress intended to strike as broadly as 
it could under Section 1 of the Sherman Act, and to read into it so 
wide an exemption as that urged on us would be at odds with that 
purpose.’’>> Following Goldfarb, courts have begun to apply the Sher- 
man Act to restraints imposed by non-profit groups.** 

There remains, however, an exemption, however broad, from Sher- 
man Act violations for non-profit organizations pursuing non-commer- 
cial objectives.°’ In Missouri v. National Organization for Women, Inc. 
(NOW),** the Eighth Circuit held that the defendant’s campaign for a 
convention boycott of states that had not ratified the Equal Rights 
Amendment stood beyond the purview of the Sherman Act. The court 
stated, ‘“NOW’s efforts to influence the legislature’s action on the ERA 
are beyond the scope and intent of the Sherman Act .... [UJsing a 
boycott in a non-competitive political arena for the purpose of influ- 
encing legislation is not proscribed by the Sherman Act.’’®® The court 
stated in a footnote, however, that its decision rested not upon the 
proposition that the Sherman Act applies to non-commercial and non- 
economic boycotts, but upon the right to use political activities to 
petition the government. 

In addition, the Supreme Court in NAACP v. Clairborne Hardware* 
said that the Sherman Act does not apply to a civil rights group’s 
boycott of white businessmen to protest racial discrimination by mer- 
chants and local public officials. The Court held that ‘‘the nonviolent 
elements of the (boycotters’) activities are entitled to the protection of 
the First Amendment.’’® This decision concerned an area, as did the 





55. 421 U.S. 773, 786-87, 95 S. Ct. 2004, 2013. 

56. Goldman, supra note 44 at 216. See e.g. Arizona v. Maricopa Cty Medical Soc’y, 
457 U.S. 332, 1025 S. Ct. 2466 (1982) (finding a nonprofit Arizona corporation composed 
of doctors in violation of antitrust law for setting the maximum fees that competing 
doctors in the corporation could claim in full payment for health services provided to 
policy holders of specific insurance plans); National Soc’y of Professional Engineers v. 
United States, 435 U.S 679, 985 S. Ct. 1355 (1978) (a nonprofit association’s canon of 
ethics prohibiting competitive bidding by its members found violative of antitrust law); 
United States v. Oregon State Bar, 385 F. Supp. 507 (D. Ore. 1974) (the Oregon State 
Bar’s publication, distribution or suggestion of schedule of attorney’s fees found violative 
of the Sherman Act); NCAA v. Bd. of Regents, 468 U.S. 85, 104 S. Ct. 2948 (1984) 
(holding the non-profit National College Athletic Association (NCAA) violative of the 
Sherman Act for its plans to televise college football games). 

57. Goldman, supra note 44 at 216. 

58. 620 F.2d 1301 (8th Cir. 1980), cert. denied 449 U.S. 842 (1980). 

59. 620 F.2d at 1312 and 1315. 

60. 620 F.2d at 1315 n. 16. This footnote came in answer to an impressive list of 
authority cited by the state of Missouri standing for the proposition that the Sherman 
Act applies to non-commercial and non-economic boycotts. See infra note 64. 

61. 458 U.S. 886, 102 S. Ct. 3409 (1982). See also Henry v. First National Bank 595 
F.2d 291 (5th Cir. 1979), cert. denied, 444 U.S. 1074 (1980) (intimating that the Sherman 
Act does not apply to a civil rights group’s boycott of white businessmen to protest 
racial discrimination by merchants and local public officials). 

62. 458 U.S. 886, 914, 102 S. Ct. 3409, 3426. 
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dispute in NOW, of much social and constitutional tension. A reading 
of NOW and Clairborne Hardware indicates that in order for non- 
economic activities to receive an exemption, the situation should be 
filled with social tension and/or raise questions concerning constitu- 
tional rights.** Consequently, if the non-economic activity does not 
involve issues of fundamental rights, an impressive list of authority 
cited in NOW* may control. That authority stands for the proposition 
that non-economic actions come under the purview of the Sherman 
Act, 

The Supreme Court recently applied and clarified this doctrine in 
Federal Trade Commission v. Superior Court Trial Lawyers Associa- 
tion.® In this case, approximately 100 Washington D.C. lawyers agreed 
to stop taking court-appointed cases in order to pressure the city to 
increase the fees paid to lawyers doing indigent-defense work. In ruling 
against the lawyers association, the Court rejected the argument that 
the boycott fell under the protection of the first amendment, and stated 
that, though plausible under Clairborne Hardware, such reasoning ‘‘is 
not applicable to a boycott conducted by business competitors who 
stand to profit financially from a lessening of competition in the 
boycotted market.’’® 

In order to escape Sherman Act scrutiny, given these guidelines, the 
Overlap Group might argue that the importance of providing education 
to the more needy of society justifies an exemption for the Overlap 
Group. An Overlap Group proponent might argue that the practice of 
the Overlap Group furthers educational and social goals as did the 
restraints in NOW and Clairborne Hardware. While the Overlap Group’s 
argument lacks the cogency of a first-amendment claim, the recent, 
much-publicized call for affordable education may give the Overlap 
Group the non-commercial purpose the above-cited cases looked to in 
order to exempt non-profit organizations from the Sherman Act. Under 
Superior Court Trial Lawyers Association, however, this argument will 
fail if the Justice Department’s findings indicate an element of economic 
gain accruing to members of the Overlap Group from their procedures. 





63. As Justice Stevens wrote in a later decision, the Clairborne Hardware boycott was 
designed to achieve ‘‘equality and freedom,”’ not to ‘‘destroy legitimate competition.”’ 
Federal Trade Commission v. Superior Court of Trial Lawyers, 58 U.S.L.W. 4145, 4150, 
110 S. Ct. 768, 777 (1990). 

64. Hennessey v. NCAA, 564 F.2d 1147-49 (5th Cir. 1977); Young v. Motion Pictures 
Ass’n of America, Inc., 299 F.2d 119 (D.C. Cir. 1962), cert. denied, 370 U.S. 922, 82 S. 
Ct. 565 (1962); AMA v. United States, 76 U.S. App. D.C. 70, 130 F.2d 233 (D.C. Cir. 
1942), aff'd 317 U.S. 519, 63 S. Ct. 326 (1943); Tondas v. Amateur Hockey Ass’n, 438 
F. Supp. 310 (W.D.N.Y. 1977); Tropic Film Corp. v. Paramount Pictures Corp., 319 F. 
Supp. 1247 (S.D.N.Y. 1970); and American Brands, Inc. v. National Ass’n of Broadcasters, 
308 F. Supp. 1166 (D.C. Cir. 1969). All these cases were listed by the court in NOW as 
standing for the proposition that the the Sherman Act applies to non-commercial and 
non-economic boycotts. 620 F.2d at 1315 n. 16. 

65. 58 U.S.L.W. 3468, 110 S. Ct. 768 (1990). 

66. 58 U.S.L.W. at 4149-50, 110 S. Ct. at 777. 
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In sum, the Overlap Group’s activities fall within Congress’ power 
over interstate commerce. Provided a court does not accept arguments 
for an exemption from Sherman Act review, the Overlap Group’s 
restraints on commerce will be scrutinized for possible violations of 
Section 1. 


C. A Legality Analysis 


In finding Section 1 violations of the Sherman Act, courts have relied 
on both the per se rule and the Rule-of-Reason. Since a court could 
decide any case brought against the Overlap Group under either anal- 
ysis, an examination of both is necessary to give a full view of the 
Group’s antitrust liability under the Sherman Act. 


1. Per Se Illegality 


In 1958, the Supreme Court, in positing the per se standard, sought 
to establish simplicity in the antitrust area through a bright-line stan- 
dard.®’ The per se rule provides that, although the Sherman Act forbids 
only unreasonable restraints of trade, ‘‘certain agreements or practices[,] 
because of their pernicious effect on competition and lack of any 
redeeming virtue[,] are conclusively presumed to be unreasonable.’’® 
Hence, some violations may be found illegal without inquiry into the 
harm caused or the justification offered.” Price-fixing is one of the 
practices which the courts have deemed per se unlawful.” In 1982, the 
Supreme Court stated that ‘‘[t]he anticompetitive potential inherent in 
all price-fixing agreements justifies their facial invalidation even if 
procompetitive justifications are offered for some.’’”? The Overlap Group’s 
efforts to arrange the price (through setting the amount of financial aid 
and scholarship money offered) students at member institutions will 
pay could constitute a per se violation. More precisely, the Overlap 
Group’s actions might constitute a horizontal agreement restraining 





67. Northern Pacific Railway Co. v. United States, 356 U.S. 1, 78 S. Ct. 514 (1978); 
See also Trade Reg. Rep. (CCH) ¢ 640 at 2581. 

68. 356 U.S. 1, 5, 78 S.Ct. 514, 518; See also United States v. Socony-Vacuum Oil 
Co., 310 U.S. 150, 60 S. Ct. 811 (1940) (Stating that price fixing agreements are per se 
under the Sherman Act, and no showing of so called competitive abuses may be interposed 
as a defense in a prosecution for violation of the act); and Fashion Originators’ Guild v. 
Federal Trade Comm'n, 312 U.S. 457, 61 S. Ct. 703 (1941) (Stating that where textile 
manufacturers adopted a scheme for sale of textiles, the fact that the F.T.C. did not find 
that the combination fixed prices did not establish that the combination was not contrary 
to the Sherman Act). 

69. Trade Reg. Rep., supra note 64 at 2581; See also Klor’s Inc., v. Broadway-Hale 
Stores, Inc., 359 U.S. 207, 79 S. Ct. 705 (1959) (Group boycotts are forbidden under the 
Sherman Act, and they cannot be saved by assertions that they are reasonable in the 
specific circumstances, or by failure to show that they fixed prices). 

70. United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 60 S. Ct. 811 (1940). 

71. 457 U.S. 332, 351, 1025 S. Ct. 2466, 2477-78 (1982). 
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trade,” ‘‘the paradigm of an unreasonable restraint of trade subject to 
per se condemnation.’’”* 

In the mid-1970s, however, the Court began restricting the per se 
rules.”* Many recent decisions have shown a marked preference for an 
efficiency-oriented Rule-of-Reason analysis.”> According to one com- 
mentator, ‘‘[t]he court has been concerned that per se analysis may 
create overdeterrence that stifles effective competition.’’”® This concern 
is especially strong where the suspect groups lack market power.”’ As 
one commentator stated: 


Even if parties have ‘‘literally’’ fixed the price of goods, further 
factual inquiry is required to decide if the challenged restraint 
should be characterized or classified as per se illegal price fixing. 
If the defendants can proffer any plausible justification for their 
agreement that is not tantamount to arguing that the Sherman Act 
should not apply to them, the court will reject per se analysis.” 


The Supreme Court’s current ambivalence may be seen in Arizona 
v. Maricopa County Medical Society.”* In that case, the Court labeled 
an agreement among the defendants per se illegal,®° stating that facial 
invalidation of all price fixing agreements is justified even if procom- 
petitive justifications are offered.*: This statement, however, is mis- 
leading because the Court ultimately looked to the defendants’ 
justifications for the purported restraint of trade.** The Court also 
intimated that if the defendants were pursuing some ethical norm, 
formal adoption of the Rule-of-Reason would be justified.* 

It should be noted, however, that the Court has recently emphasized 
that the goals of antitrust laws are economic efficiency and competitive 





72. See supra note 3 for a definition of a horizontal agreement restraining trade. 

73. Goldman, supra note 44 at 219; see also, Arizona v. Maricopa Cty. Medical Soc’y, 
457 U.S. 332, 346-47, 102 S. Ct. 2466, 2474 (1982); Catalano, Inc. v. Target Sales, Inc., 
446 U.S. 643, 677, 100 S. Ct. 1925, 1927 (1980). 

74. Trade Reg. Rep., supra note 67, at 2581-3. 

75. Goldman, supra note 44 at 210; see e.g., F.T.C. v. Indiana Fed’n of Dentists, 476 
U.S. 447, 106 S. Ct. 2009 (1986), NCAA v. Bd. of Regents, 468 U.S. 85, 104 S. Ct. 2948 
(1984); Broadcast Music, Inc. v. Columbia Broadcasting Sys., 441 U.S. 1, 99 S. Ct. 1551 
(1979). 

76. Goldman, supra note 44 at 220; see e.g., Broadcast Music, Inc. v. Columbia 
Broadcasting Sys., 441 U.S. 1, 16-25, 99 S. Ct. 1551, 1556-61, (1979). 

77. Goldman, supra note 44 at 230. 

78. Goldman, supra note 44 at 220; See e.g., Broadcast Music, Inc. v. Columbia 
Broadcasting Sys., 441 U.S. 1, 99 S. Ct. 1351 (1979); Volvo Nc. Amer. Corp. v. Men’s 
International Professional Tennis Council, 857 F.2d 55, 71 (2d Cir. 1988). 

79. 457 U.S. 332, 102 S. Ct. 2466 (1982). 

80. Goldman, supra note 43, at n. 128. 

81. 457 U.S. 332, 351, 1025 S. Ct. 2466, 2477-78. 

82. 457 U.S. 332, 351-54, 1025 S. Ct. 2466, 2477-80. 


83. 457 U.S. 332, 349, 102 S. Ct. 2466, 2475; and Goldman supra note 44 at 220 n. 
127. 
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markets.** Some have recently urged that non-economic values fall 
beyond the ability of the courts to balance and, in any event, are better 
left to Congress.** A court, however, probably will resolve this ambiv- 
alence concerning the per se rule in favor of allowing non-economic 
justifications to remove a defendant from the rigors of the per se rule 
when the defendant’s actions do not unreasonably hinder the free 
market. 

The recent case law is fully compatible with this idea that per se 
illegality should be avoided (and the Rule-of-Reason adopted) when the 
defendant furthers public interests without unreasonably jeopardizing 
the competitive marketplace: ‘‘The cases rejecting non-economic inter- 
ests all involved a finding of substantial harm under the Rule of 
Reason.’’** In essence, when a traditional per se analysis would have 
applied in earlier years, the Supreme Court recently has had greater 
proclivity to condemn the defendant’s actions under the more lenient 
Rule-of-Reason when the defendant’s actions do not unreasonably re- 
strain competition in the marketplace. 

As a logical corollary to this idea, procompetitive justifications can 
support Rule-of-Reason treatment. According to Professor Goldman: 


Antitrust law is designed to ensure an appropriate blend of 
competition and cooperation, not to require all economic actors to 


compete absolutely at all times. When cooperation contributes to 
productivity through integration of efforts, the Rule-of-Reason is 
the norm. Thus, courts have been especially solicitous of produc- 
tive joint ventures in general . . . [footnotes omitted].” 


To come under the Rule-of-Reason and escape the Draconian per se 
analysis, the Overlap Group will posit as many plausible justifications 
for its actions as possible. The Overlap Group probably possesses 
sufficient justifications to escape the per se rule. The main justification 
offered by the Overlap Group is that the information-sharing enables it 
to estimate more accurately the ability of students’ families to contribute 
to their children’s educational costs.** The Group also might argue that 
its activities allow it to comply with both federal and state regulations 
that require a consistent family-contribution formula in the administra- 





84. See, e.g., F.T.C. v. Indiana Fed’n of Dentists, 476 U.S. 447, 459, 106 S. Ct. 2009, 
2018 (1986); NCAA v. Bd. of Regents 468 U.S. 85, 104, 104 S. Ct. 2948, 2961-62, (1984); 
National Soc’y of Professional Engineers v. United States, 435 U.S. 679, 696, 98 S. Ct. 
1355, 1367 (1978). 

85. See, e.g. Goldman, supra note 44 at 221. 

86. Id. See also, F.T.C. v. Indiana Fed’n of Dentists, 476 U.S. 447, 106 S. Ct 2009 
(1986); NCAA v. Bd. of Regents, 468 U.S. 85, 104 S. Ct 2948 (1984); National Soc’y of 
Professional Engineers v. United States, 435 U.S. 679, 98 S. Ct. 1355 (1978). 

87. Goldman, supra note 44 at 223. 

88. Cotter, supra note 4. 
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tion of educational-aid programs.*® The Group also can argue that it 
aims to increase the students’ freedom to choose among colleges based 
on curriculum rather than costs.% This argument would enhance greatly 
the Overlap Group’s chances of escaping per se analysis in that not 
only do its activities allow young people to choose an institution based 
on more profound criteria than mere money, but they also advance the 
workings of the competitive marketplace, albeit not in economic terms. 
The institutions still compete for students in the more profound areas 
of faculty members’ acumen and reputation, campus beauty, adminis- 
trative attitude, and job placement. Leaving open, indeed enhancing, 
such areas of competition will greatly assist the Overlap’s endeavor to 
escape per se review. 

In addition, the Group’s procedures arguably allow the participating 
institutions to use financial aid to expand the socio-economic mix of 
their students because their procedures allow those with financial need 
to get help.*’ Such a goal also allows the institutions to bring to their 
campuses an increased number of disadvantaged minorities, minorities 
who are often among those most assisted by the expansion of a socio- 
economic mix. This, in turn, also allows for greater competition by 
increasing the number of students competing for envied spots among 
the elite institutions in the Overlap Group. The practices of the Overlap 
Group arguably allow its member institutions to make places in their 
classrooms available to more than just the white upper-class, and this 
increases the number of students competing for those spots. 

Because of the many justifications the Overlap Group can offer, it 
appears the Group will escape a per se analysis. Consequently the 
matter probably will be judged under the Rule-of-Reason. 


2. Rule-of-Reason 


In 1911, the Supreme Court stated that ‘‘restraint of trade’ should 
be interpreted within its common-law meaning to include only those 
activities ‘‘[w]hich operated to the prejudice of the public interests by 
unduly restricting com7etition or unduly obstructing the due course of 
trade or which, either because of their inherent nature or effect or 
because of the evident purpose of the acts, etc., injuriously restrained 
trade.’’®? Whether particular acts constituted antitrust violations would 
have ‘‘to be determined by the light of reason guided by the principles 
of law and the duty to apply and enforce the public policy embodied 
in the statute.’’** Thus, the Court established the Rule-of-Reason and it 
subsequently explained how lower courts should apply the rule. In 





89. Id. at B2, col. 3. 

90. Id. 

91. Id. at B2, col. 4. 

92. Trade Reg. Rep. supra note 65 at 2581; see also, Standard Oil Co. of New Jersey 
v. U.S. 221 U.S. 1, 31 S. Ct. 502 (1911). 

93. Trade Reg. Rep., supra note 89. 
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Board of Trade of the City of Chicago v. United States, the Court 
stated: 


The true test of legality is whether the restraint imposed is such 
as merely regulates and perhaps thereby promotes competition or 
whether it is such as may suppress or even destroy competition. 
To determine that question, the court must ordinarily consider the 
facts peculiar to the business to which the restraint is applied, its 
condition before and after the restraint was imposed, the nature 
of the restraint and its effect, actual or probable. The history of 
the restraint, the evil believed to exist, the reason for adopting 
the particular remedy, the purpose or end sought to be attained, 
are all relevant facts.% 


More recently, the Court, providing a further guideline, said that the 
focus should be on the market impact of the challenged restraint. 
According to Professor Goldman, the standards laid down by the Court 
generally necessitate a two-fold inquiry: 


First, the restraint’s effect in a relevant market must be identi- 
fied. Often, but not always, this will require determination of a 
relevant product and geographic market. Second, the procompe- 


titive justifications must be analyzed. An apparently anticompeti- 
tive restraint can be redeemed only if it is the least restrictive 
alternative, or at least reasonably necessary, to further a legitimate 
purpose.*” 


Before any application of this two-prong test, another analysis, the 
truncated Rule-of-Reason,* deserves mention. This approach eliminates 
the extensive analysis when the harm resulting from the restraint is 
clear and the benefits small.°* When this situation exists, the court 
quickly will declare the challenged restraint unlawful. The Overlap 
Group would seem to survive the truncated test, for the benefits from 
the Overlap Group’s actions seem substantial’ and the harm not clear. 
In addition, despite the obvious restraint of economic competition 
among the institutions, other forms of competition take its place.*” For 





94. 246 U.S. 231 (1918). 

95. 246 U.S. 231, 242. See also, Hart v. B.F. Keith Vaudeville Exchange, 12 F.2d 
341 (2d Cir. 1926); Jewel Tea Co., Inc. v. Local Unions Nos. 189, 262, 320, 546, 547, 
571 and 638, 274 F.2d 217 (7th Cir. 1960). 

96. National Soc’y of Professional Engineers v. United States, 435 U.S. 679, 98 S. 
Ct. 1355 (1978). 

. Goldman, supra note 44 at 225. 

. Also known as the quick look analysis. 
. Goldman, supra note 44 at 225. 

. See notes 89-91 and accompanying text. 
. Id 
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these reasons, the truncated Rule-of-Reason analysis should not apply, 
and the court instead should engage in the traditional Rule-of-Reason 
analysis. 

As mentioned above, a Rule-of-Reason analysis involves two prongs. 
The first prong addresses control of a relevant market, and the second 
addresses procompetitive justifications. In order to satisfy prong one, a 
restraint’s effect in a relevant market must be identified. 


a. Prong One: Relevant Market 


To determine the market effect, the Supreme Court considers the 
remaining competition, and whether the actions spring from business 
requirements or from a purpose to monopolize. The Court also considers 
various other characteristics of the industry:’ ‘‘[C]ooperative produc- 
tion cannot threaten competition or consumer welfare unless those who 
participate possess market power—that is, the power to control prices 
or exclude competition.’’°* Given that the basis for determining market 
power is a substantial share,** measuring market power is often diffi- 
cult. For this reason, a market-power analysis often entails defining a 
market and then determining the share of that market the suspect party 
possesses.’ A formal definition requires locating a relevant product 
and a geographic market. These two concepts focus on the ability of 
consumers to find substitutes for the product offered.** 


1) Relevant Product 


A plausible argument might be made that the Overlap Group pos- 
sesses considerable control over a relevant product. This argument is 
especially valid because the test focuses on the ability of consumers to 
find substitutes. Though open to argument, the relevant product in this 
case consists of the high-quality education the Overlap Group offers.’ 

The Overlap Group surely will argue that it does not have market 
control over a relevant product, and it likely will posit a rather amor- 
phous definition for the relevant market such as higher education. To 
bolster its position, it will point to the plethora of other institutions 
which high school graduates can attend.’ 





102. United States v. Columbia Steel Co., 334 U.S. 495, 68 S. Ct. 1107 (1948). 

103. Goldman, supra note 44 at 226. 

104. Id. 

105. 

106. Id. 

107. The application of antitrust law to educational institutions (applications to their 
sports programs notwithstanding) is most novel, so it is possible a reviewing court might 
find a different standard for relevant product. For instance, as argued next, the court 
may find that the market consists of higher education in general. 

108. According to the 1989 Statistical Abstract of the United States, there existed 2,070 
four-year institutions of higher education in 1987. This total covers universities, colleges, 
professional schools, and junior and teachers colleges, both publicly and privately 
controlled. STATISTICAL ABSTRACT OF THE UNITED STATES (10th ed. 1989). 
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Antitrust plaintiffs, however, will argue that the relevant market does 
not consist solely of the ‘‘higher education’’ offered at any college or 
university. Rather, they will aver that the relevant market is a very 
lucrative one—the proverbial Northeastern colleges.‘ ‘‘Northeastern’’ 
in today’s parlance connotes an education of the highest sort. Some 
might argue that it has an almost mystical aura in light of the many 
top high school seniors who dream of gaining acceptance to such 
colleges: those institutions are the oldest, or among the oldest, in the 
nation; they have, arguably, the strongest traditions; and their names 
are among the most well-known in the nation. Surely, even proponents 
of the Overlap’s practices will concede the term ‘‘Northeastern colleges”’ 
carries a more impressive air than, for instance, State University. 
Provided that the Overlap Group opponents can convince the court that 
the relevant product consists of Northeastern colleges, showing a lack 
of substitutes for such institutions should not be difficult. 

One college and university surveyor, Peterson’s Guides, divides the 
nation’s four-year institutions of higher education into five categories, 
according to the difficulty of securing admission. The top category 
label is ‘‘Most Difficult.’’*° This category lists those institutions at 
which more than seventy-five percent of the Freshmen were in the top 
ten percent of their high school class and scored over 1250 on the 
Scholastic Aptitude Test (SAT) or over 29 on the American College 
Test (ACT). The colleges in this category clearly constitute the most 
elite in the nation. Of the thirty-eight institutions listed in this category 
and relevant to this analysis,‘"! twenty-one are members of the Overlap 
Group. The Overlap Group constitutes twenty-one of the twenty-six 
colleges ‘‘Most Difficult’’ institutions located inside the Northeastern 
sphere.’?? Since only five schools remain from which to choose among 
a relevant market of twenty-six, a court probably will find that consum- 
ers cannot easily substitute for this relevant product. It appears that 
the Overlap Group controls a ‘‘substantial share’’ of the market as the 
basis for inferring market share,’** so the ability of a consumer to 





109. Northeastern in this instance is not used to connote a geographical location. See 
text accompanying notes 115-118 for that discussion. 

110. Dilts, PETERSON’s GuIDES (1990) at 77. 

111. While Peterson’s listed 43 U.S. institutions under the Most Difficult classification, 
three are music institutions and two are military academies. These five institutions are 
not included in this relevant market analysis because the curriculum is too disparate 
from the curriculum offered by the Overlap Group institutions and other liberal art 
institutions. 

112. The other institutions listed under Most Difficult are, California Institute of 
Technology, College of William and Mary, Cooper Union for the Advancement of Science 
and Art, Duke University, Georgetown University, Harvey Mudd College, Johns Hopkins 
University, Haverford College, Oberlin College, Pomona College, Rice University, Stanford 
University, Swarthmore College, University of Chicago, University of Michigan, Univer- 
sity of Notre Dame, University of Texas Medical Branch at Galveston. (The underlined 
are institutions included in the Northeastern sphere). 

113. Goldman, supra note 44 at 226. 
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substitute is hindered. To what extent the Overlap Group’s control 
hinders the ability to substitute remains to be seen from the Antitrust 
Department’s probe.’ Hence, using this definition of relevant prod- 
uct,’*5 a court probably will find market control over that product. 

In sum, if a reviewing court accepts ‘‘Northeastern colleges’’ as the 
relevant product, it will probably also find control over that product. 
If, however, a court takes a broader view of what constitutes the relevant 
product, and includes all four-year institutions regardless of caliber, 
that court probably will not find control of a relevant product. Between 
these two poles exists a number of other combinations and possibili- 
ties.1° The larger the market found, the less likely the Overlap Group 
will be found to control it, and the more likely it will escape that 
prong of the Rule-of-Reason. 


2) Geographic Market 


The Justice Department has devised its own test to determine whether 
geographic market power exists. This test asks whether a hypothetical 
seller of the relevant product in that geographic area could profitably 
impose a ‘‘small but significant and nontransitory’’ increase in price 
over that relevant product.’”” If the hypothetical seller could not do so 
without losing profits due to consumers leaving that area to buy 
substitute goods, the geographic area is too small.1* The Department 
then repeats this test until a relevant geographic market is determined 
or cannot be found. 

Here, again, there exists some overlap between relevant product and 
geographic market. The Overlap Group surely has a significant grasp 
on the ‘‘Most Difficult’’ market since, as shown above, the institutions 
are concentrated in one geographic area, the Northeast. The ability of 
consumers to substitute in that area, consequently, would be greatly 
hindered. If, however, all Northeastern institutions are included in the 





114. The Antitrust Department recently noted, 
(I)n evaluating product substitutionality, the Department will consider all rel- 
evant evidence but will give particular weight to the following factors: 
(1) Evidence of buyers’ perceptions that there are or are not substitutes .. . 
(2) Differences in the price movements of the products or similarities in price 
movements over a period of years that are not explainable by common .. 
changes in factors such as costs of inputs, income, or other variables. 
(3) Similarities or differences between products in customary usage ... and 
other technical characteristics. 
(4) Evidence of sellers’ perceptions that the products are or are not substitutable. 
49 F. Reg. 26823 at 26828 (1984). 
From these Justice Department guidelines, factors 2-4 are yet to be seen from the probe. 
The discussion immediately preceeding this footnote largely dealt with factor 1. 
115. See supra text accompanying note 104. 
116. For example, a court could include all the Most Difficult institutions, or it could 
define the relevant product as all private four-year institutions. 
117. See supra note 111 at 25829. 
118. Id. 
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market, it is highly unlikely that they control the geographic market 
since the numerous institutions in the Northeast’*® present a plethora 
of substitutes. On the furthest extreme favoring the Overlap Group, the 
court could find the relevant market to be the mainland United States, 
in which case the Overlap Group surely would not possess geographic 
market control. Because the Justice Department’s use of this test largely 
rotates on the ‘‘relevant product’’ test, predicting as to the Justice 
Department’s conclusions on this matter is premature.’”° 


b. Prong Two: Procompetitive Justifications 


The second prong of the Rule-of-Reason analysis involves justifica- 
tions for the challenged restraint. 


Where actual effects on competition have been demonstrated, 
every defendant... has ‘‘a heavy burden’’ of establishing a pro- 
competitive justification for the deviation from the operations of 
a free market .... The defendant must persuade the court that 
the challenged restraint furthers a legitimate goal, and that there 
are not less restrictive means available to accomplish the same 
purpose. *? 


As seen above,’ the Overlap Group posits numerous justifications 
for its actions. While few would denounce as illegitimate economic 
goals such as keeping the price of a good education as low as possible, 
it remains to be seen whether the Overlap Group’s actions are the 
least restrictive available, or at least whether the methods are reason- 
ably necessary to further a legitimate purpose. 7‘? 

The major economic justification offered by the Overlap Group is 
that its practices further competition by placing Northeastern ‘‘elite’’ 
education within the grasp of talented yet impecunious youth. At 
least two arguments, however, militate against this justification. 

The first is that talented children from poor homes have no need 
for the Overlap Group’s practices because they qualify for numerous 
scholarships, based on need, which various philanthropic groups 





119. ‘‘The purpose of a geographic market definition is to establish a geographic 
boundary that roughly separates [institutions] that are important factors in the competitive 
analysis of a merger from those that are not. Depending on the nature of the product 
and the competitive circumstances, the geographic market may be as small as part of a 
city or as large as the entire world.”’ Id. at 26829. 

120. See supra note 114 and accompanying text. 

121. Goldman, supra note 44 at 231. See also, United States v. Philadelphia Nat’l 
Bank, 374 U.S. 321, 371, 83 S. Ct. 1715, 1745 (1963); accord Ford Motor Co v. United 
States, 405 U.S. 562, 569-70, 92 S. Ct. 1142, 1148 (1972). 

122. Supra, text accompanying notes 87-91. 

123. See, NCAA v. Bd of Regents, 468 U.S. 85, 104 S. Ct. 2948 (1984); Broadcast 
Music, Inc. v. Columbia Broadcasting Sys., 441 U.S. 1, 99 S. Ct. 1551 (1979). 
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give to gifted youngsters every year. The availability of such scho- 
larships is beyond the scope of this Note, but, depending on fact- 
finding, this argument could hurt the Overlap Group’s chances of 
overcoming its heavy burden of justifying a market restraint. If a 
court finds no need for fixing the amount of financial aid because of 
the large number of scholarships these students would win, given 
their credentials, that court consequently would hold that the Overlap 
Group did not overcome its ‘‘heavy burden of establishing a pro- 
competitive justification for its deviation from the operations of a 
free market.’’'*4 

Second, opponents might argue that the manner in which it pro- 
vides such aid is not the least restrictive alternative or even reasonably 
necessary; the Overlap Group perhaps could obtain a similar effect 
through compiling tables or charts listing ranges within which classes 
of prospective students might fall. Surely, they will argue, this is 
less restrictive than the esoteric meetings held four times a year in 
which individual students are discussed. Whether a court accepts 
this counterargument apparently will depend on whether it finds 
such an alternative feasible or as effective. If a court finds that such 
tables or charts would result in effective financial-aid schedule for 
the poor, it will hold that the Overlap Group’s practices are not a 
least-restrictive alternative. Unless potential plaintiffs could prove 
such a different least-restrictive alternative, the court would find the 
Group’s activities acceptable. 

In short, the various justifications for the Overlap Group’s actions 
will have to be analyzed in light of further findings and admissions. 
If a court (or the Antitrust Division of the Justice Department) finds 
ample economic justifications for the anticompetitive impact the Over- 
lap Group has on undergraduate admissions, the Group will escape 
the second prong of the Rule-of-Reason analysis. Because both prongs 
must be satisfied, the Group’s justifications will vindicate its actions. 


CONCLUSION 


The Overlap Group engages in an apparently unique procedure to 
determine the financial aid it gives to each student. As a result of 
the findings of the Antitrust Division of the Justice Department, the 
Group could face a civil injunction, or decide to enter a compromise 
settlement with the Justice Department. In addition, it could face a 
number of private lawsuits from present and former students. Clearly, 
the Overlap Group’s actions will engross the Justice Department, and 
perhaps the courts, in an intricate and complex legal analysis in- 
volving the per se rule or the Rule-of-Reason. Given the sparsity of 
information available, a prediction as to the outcome is premature. 





124. See note 121 and accompanying text. 
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Further proceedings and decisions most likely will break new ground 
in the areas of antitrust and financial aid. 


Eric Scheske’?5 
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CASE COMMENT 


Student Government Association v. 
Board of Trustees of the University of 
Massachusetts: Forum and Subsidy 
Analysis Applied to University 
Funding Decisions 


INTRODUCTION 


Universities may find it beneficial to provide legal services in order 
to assist their students in legal matters. Accordingly, many colleges 
and universities provide campus legal-advice or legal-service offices to 
their students. Along with traditional campus services, such as health 
offices and recreational centers, legal-service offices usually are sup- 
‘ported by student-activity fees. 

The University of Massachusetts (UMass) established just such a 
service when it opened the Legal Services Office (LSO) as an admin- 
istrative unit of the University.1 The LSO not only gave legal advice to 
UMass students and student organizations, but also represented students 
in criminal matters and in litigation against the University.2 When the 
University terminated the LSO, the students challenged the action as a 
violation of their first-amendment rights.* The ensuing litigation, Stu- 
dent Government Association v. Board of Trustees of the University of 
Massachusetts (SGA),* involved first-amendment analysis of state-sup- 
ported speech. In addition, the case addressed whether a university 
may close an outlet for the exercise of constitutionally-protected rights, 
even if the university was not required to create the outlet in the first 
place. 

This Case Comment discusses under the first amendment the estab- 
lishment and subsequent termination of the LSO. Part I reviews the 





1. Student Gov't Ass’n. v. Bd. of Trustees of Univ. of Mass., 868 F.2d 473, 474 (1st 
Cir. 1989). 

2. Id. at 474, 

3. Id. 

4. Id. at 473. 
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facts of SGA, the litigation in the district court of Massachusetts,® and 
the subsequent holding of the United States Court of Appeals for the 
First Circuit. Part II examines first-amendment forum analysis and the 
decision of the Court of Appeals not to apply this analysis to the LSO. 
Part III discusses the development of first-amendment subsidy analysis 
and its application in the case. Part IV focuses on the conclusion of 
the Court of Appeals that the Board of Trustees’ motive in terminating 
the LSO was irrelevant and subordinate to the other issues in the case. 


I. Facts 


In 1974, the Board of Trustees of the University of Massachusetts 
established the Legal Services Office (LSO) as an administrative unit of 
the University. Eventually the Board authorized the LSO to represen: 
students in criminal matters or in civil suits against the University.” In 
1986, however, the Board rescinded this authority and, one year later, 
terminated the LSO. The University replaced the LSO with a legal- 
services clinic prohibited from engaging in any litigation and whose 
primary purpose is to give legal advice.® 

In response to the Board’s action, three students and three student 
organizations sued the University, alleging that the members of the 
Board of Trustees conspired to violate their first-amendment rights to 
freedom of speech and of association, and their right to petition the 
government for redress of grievances.? The students claimed that in 
terminating the LSO, the University was motivated by the LSO’s success 
in suits against the University and intended to deter students’ ability 
to bring such suits.’ 

The University moved for summary judgment on four grounds: (1) 
that the complaint did not state a first-amendment violation; (2) that 
there could be no conspiracy among the defendants; (3) that the plain- 
tiffs lacked standing; and (4) that the plaintiffs’ claims were mooted by 
the abolition of the LSO."! The district court found that no first- 
amendment violation occurred because the 1986 rescission of the LSO’s 
authority was ‘‘a nonselective withdrawal of an entire gratuitous grant 
of authority made in 1975-76’’ and the subsequent termination of the 
LSO was ‘“‘content-neutral.’’? Since the district court judge granted 





5. Student Gov’t Ass’n v. Bd. of Trustees of Univ. of Mass., 676 F. Supp. 384 (D. 
Mass. 1987). 

6. 868 F.2d at 474. 

7. Id. 

8. Id. at 475. 

9. Id. at 474. The students originally filed their action before the Board’s termination 
order, but after the 1986 order rescinding the LSO’s authority to engage in litigation. 
The complaint, therefore, was amended later to include the Board’s termination order. 

10. Id. at 475. 
11. Id. at 475. 
12. Id. (quoting 676 F.Supp. at 388). 
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summary judgment on the first ground, he did not consider the other 
three grounds asserted by the University.’ 

On appeal, the students contended that the LSO was a limited public 
forum for the purposes of first-amendment analysis.‘* The Court of 
Appeals disagreed, stating that forum analysis did not apply because 
the LSO was not a forum for first-amendment purposes.** The court, 
noting that fora are channels of communication,’* discussed two groups 
with whom students communicated at the LSO: (1) persons with whom 
they had legal disagreements; and (2) attorneys provided by the Uni- 
versity.” First, regarding persons with whom students have legal dis- 
agreements, the court said that the forum of communication was the 
court system. The LSO merely helped students gain access to this 
forum.** The court said that the LSO merely represented an in-kind 
speech subsidy granted by the University to students who use the court 
system, and that therefore LSO was not the forum.*® 

Second, regarding communications between students and attorneys, 
the court stated that students sought the services of government em- 
ployees acting in their official capacities, and therefore the LSO con- 
stituted a channel for this communication.” The court declined, however, 
to extend forum analysis to this situation. The court found that forum 
analysis was developed to monitor government regulation of speech on 
publicly-owned real property.?1 This analysis centers on the govern- 
ment’s role as regulator in the marketplace of ideas. The court refused 


to apply the forum doctrine’s regulatory tradition of ‘‘absolute 
neutrality’’? to a situation in which a university participates in the 
marketplace of ideas using its subsidies, i.e., financial resources, rather 
than its regulations.” 

Accordingly, the court found this case governed by the Supreme 
Court’s line of subsidy cases.24 These cases teach that, although the 





13. Id. The mootness issue was subsequently addressed by the Court of Appeals. The 
court held that since the district court judge had allowed the students to amend their 
complaint to include the 1987 abolition of the LSO, his decision encompassed that action. 
Therefore, a genuine dispute did exist. 

14. Id. at 476. 

15. Id. 

. at 476. 


. at 477. 

. at 477. 

. (quoting Advocates for the Arts v. Thomson, 532 F.2d 792, 796 (1st Cir. 
1976), cert. denied, 429 U.S. 894, 97 S. Ct. 254 (1976)). 

23. Id. 

24. Id. (citing Lyng v. Int’l. Union, 485 U.S. 360, 108 S. Ct. 1184 (1988); F.C.C. v. 
League of Women Voters, 468 U.S. 364, 104 S. Ct. 3106 (1984); Regan v. Taxation with 
Representation, 461 U.S. 540, 103 S. Ct. 1997 (1983); Harris v. McRae, 448 U.S. 297, 
100 S. Ct. 2671 (1980); Maher v. Roe, 432 U.S. 464, 97 S. Ct. 2376 (1977); Cammarano 
v. United States, 358 U.S. 498, 79 S. Ct. 524 (1959)). 
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government may not place obstacles in the path of the exercise of 
constitutionally-protected speech, it need not remove obstacles it did 
not create.?5 Therefore, ‘‘the state does not violate an individual’s first 
amendment rights if it refuses to subsidize those activities of that 
individual protected by the First Amendment.’’?* One caveat to this 
principle is that the state may not deny any individual any independent 
benefit on account of his decision to exercise his first-amendment 
rights.” The court found that abolishing the LSO did not penalize any 
student for engaging in litigation.?* All students, even those engaged 
in litigation against the University, may use the Legal Services Center’s 
resources, and such students are not denied independent benefits on 
account of their litigation.”° 

The court also rejected the students’ contention that the court must 
analyze the University’s motive for terminating the LSO.*° The court 
held that even if the University withdrew funding solely in response 
to the number of suits filed against the University, that motive did not 
violate the first amendment because the withdrawal was nonselective, 
did not penalize students who engage in litigation, and would not 
suppress future litigation.** 


Il. THE FirsT AMENDMENT AND PUBLIC-FORUM ANALYSIS 
A. The Current State of the Law 


The first amendment to the United States Constitution affords persons 


the rights to speak and associate freely and to petition the government 
for redress of grievances.*? The core command of this amendment is a 
prohibition on governmental censorship.** The United States Supreme 
Court has adopted a geographical approach to address when the use of 
government property for communicative purposes implicates the first 
amendment.** This geographical approach, embodied in the Court’s 
‘‘public-forum’’ analysis, represents the Court’s attempt to achieve 
doctrinal coherence in first-amendment jurisprudence in this area.** 
The Court ambitiously clarified this geographical ap).re *~ Perry 
Education Association v. Perry Local Educators’ Associ .. _ stating: 





25. 868 F.2d at 479 (citing Harris, 448 U.S. at 316, 100 S. Ct. at 2687; see infra 
notes 133-37 and accompanying text). 


. Id. 
. Id. at 480. 
. Id. at 482. 
. U.S. Const. amend. I. 
. Farber & Nowak, The Misleading Nature of Public Forum Analysis: Content and 
Context in First Amendment Adjudication, 70 Va. L. REv. 1219, 1235 (1984). 
34. Id. at 1220; Post, Between Governance and Management: The History and Theory 
of Public Forum, 34 U.C.L.A. L. Rev. 1713, 1714-15 (1987). 
35. Farber & Nowak, supra note 33, at 1220. 
36. 460 U.S. 37, 103 S. Ct. 948 (1983). 
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‘The existence of a right of access to public property and the standard 
by which limitations upon such a right must be evaluated differ de- 
pending on the character of the property at issue.’’*” In Perry, a rival 
teachers’ union brought an action challenging the constitutionality of 
a collective bargaining agreement between a local school district and 
the duly-elected teachers’ union, which possessed exclusive bargaining 
rights on behalf of the teachers in the school district.** In the agreement, 
the school district granted the duly elected teachers’ union exclusive 
access to the interschool mail system and to the teachers’ mailboxes.*® 
The issue was whether the collective-bargaining agreement violated the 
first-amendment rights of the rival teachers’ union by granting the duly 
elected teachers’ union access to certain means of communication, while 
denying such access to the rival teachers’ union.*° 

To resolve this issue, the Perry Court developed a framework for 
classifying public property and the legal standards applicable to the 
regulation of speech within each classification. The Court essentially 
identified three types of public property which could be used by the 
public as fora for communicative purposes: the traditional public forum, 
the public forum created by government designation, and the nonpublic 
forum. 

Traditional, or quintessential public fora consist of publicly-owned 
streets, sidewalks, and parks.*’ The right of the state to limit expressive 
activity in such fora, which, by long tradition or by government fiat, 
have been devoted to assembly and debate, is sharply circumscribed. 
The courts must analyze any content-based regulation to determine 
whether the regulation is narrowly drawn to serve a compelling state 
interest.*? Even if the regulation is content-neutral, any regulation of 
the time, place, and manner of public speech must be narrowly tailored 
to serve a significant government interest, and must leave open ample 
alternative channels of communication.** This standard represents the 
Supreme Court’s tradition of requiring ‘‘absolute neutrality’ regarding 
governmental regulation of speech in public places.* 





37. Id. at 44, 103 S. Ct. at 954. 

38. Id. at 39, 103 S. Ct. 951. 

39. Id. 

40. Id. at 44, 103 S. Ct. at 954. 

41. 460 U.S. at 45, 103 S. Ct. at 954-55 (citing Hague v. CIO, 307 U.S. 496, 515, 59 

. Ct. 954, 963 (1939)). 

42. Id. at 45, 103 S. Ct. at 954. 

43. Id. at 45, 103 S. Ct. at 955 (citing Carey v. Brown, 477 U.S. 455, 461, 100 S. Ct. 
2886, 2290 (1980)). 

44. Id. (citing United States Postal Serv. v. Council of Greenburgh Civic Ass’n, 453 
U.S. 114, 132, 101 S. Ct. 2676, 2686 (1981); Grayned v. City of Rc -kford, 408 U.S. 104, 
115, 92 S. Ct. 2294, 2302 (1972); Cantwell v. Connecticut, 310 U.S. 206, 60 S. Ct. 900 
(1940); Schneider v. State, 308 U.S. 147, 60 S. Ct. 146 (1939)). 

45. Advocates for the Arts v. Thomson, 532 F.2d 792, 796 (ist Cir. 1976), cert. 
denied, 478 U.S. 1021, 106 S. Ct. 1335 (1976). 
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Public fora created by governmental designation consist of public 
properties that are not historical public fora, but that nonetheless have 
been held open to the public for expressive activity.** In Perry, the 
Court said: ‘“The Constitution forbids a state to enforce certain exclu- 
sions from a forum open to the public even if it was not required to 
create the forum in the first place.’’*? The state may close the forum 
entirely, but so long as the forum remains open for expressive activity, 
the state is bound to the same standards that apply to traditional public 
fora.*® The Court noted that a public forum created by government 
designation could also be created for a limited purpose such as use by 
certain groups or for the discussion of certain subjects.*® Such public 
fora created for limited purposes have been referred to as limited public 
fora.*° Examples of public fora created by government designation and 
limited public fora include a university’s meeting facilities when made 
generally available to student groups,*' a state fair,5? a school board’s 
public meeting,** and a municipal theater.™ 

Nonpublic fora consist of public properties not designated by tradition 
as fora for public speech.** The Court ‘‘recognized that the ‘First 
Amendment does not guarantee access to property simply because it is 
owned or controlled by the government.’’’** In such fora, the state may 
regulate the time, place, and manner of speech, ‘‘as well as reserve the 
forum for its intended purposes, communicative or otherwise, as long 
as the regulation on speech is reasonable and not an effort to suppress 
expression merely because public officials oppose the speaker’s views.’’®” 
The Perry Court stated: ‘‘Implicit in the concept of the nonpublic forum 
is the right to make distinctions in access on the basis of subject matter 
and speaker identity.’’®* 





46. Perry, 460 U.S. at 45, 103 S. Ct. at 955. In a later case, Cornelius v. NAACP 
Legal Def. & Educ. Fund, 473 U.S. 788, 802, 105 S. Ct. 3439, 3449 (1985), the Supreme 
Court stated that it looks ‘‘to the policy and practice of the government to ascertain 
whether it intended to designate a place not traditionally open to assembly and debate 
as a public forum.”’ 

47. Id. (citing Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981); City of 
Madison Joint School Dist. v. Wisconsin Employment Relations Comm’n, 429 U.S. 167, 
97 S. Ct. 421 (1976); Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 95 S. Ct. 
1239 (1975)). : 

48. Id. (citing Widmar, 454 U.S. at 269-70, 102 S. Ct. at 279). 

49. Id. at 46 n.7, 103 S. Ct. 955 n.7. 

50. Id. at 47, 103 S. Ct. at 956. 

51. Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981). 

52. Heffron v. International Soc’y for Krishna Consciousness, 452 U.S. 640, 101 S. 

. 2559 (1981). 

53. City of Madison Joint School Dist., 429 U.S. 167, 97 S. Ct. 421 (1976). 

54. Southeastern Promotion’s, Ltd. v. Conrad, 420 U.S. 546, 955 S. Ct. 1239 (1975). 

55. 460 U.S. at 46, 103 S. Ct. at 955. 

56. Id. (quoting United States Postal Service, 453 U.S. at 129, 101 S. Ct. at 2604). 

57. Id. (citing United States Postal Serv., 453 U.S. at 131 n.7, 101 S. Ct. at 2686 
n.7). 

58. Id. at 49, 103 S. Ct. at 957. 
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Thus, in the context of the nonpublic forum, the Constitution pro- 
hibits the government from engaging in viewpoint discrimination but 
allows the government to engage in content-based discrimination. The 
distinction between content-based discrimination and viewpoint dis- 
crimination is not clear from the Court’s decision in Perry. One com- 
mentator, however, has pointed to Justice Brennan’s dissent in Perry 
for the answer.*® According to Brennan, content-neutrality refers to the 
government’s ability to select ‘‘the subjects that are appropriate for 
public discussion,’ whereas viewpoint neutrality refers to discrimi- 
nation ‘‘among viewpoints on those subjects ... .’* 

The Perry Court held that the school district’s internal mail system 
constituted a nonpublic forum.*? The mail system did not fit into any 
of the traditional public fora recognized by the Court, nor did it fit 
into the concept of the public forum created by governmental desig- 
nation because the Court found that it was not open to the public in 
even a limited manner.® Thus, the Court held the school district had 
the right to make distinctions in access to the mail system on the basi: 
of subject matter and speaker identity.** The Court found that the policy 
on access was not intended to discourage one viewpoint and encourage 
another.** The Court concluded that this denial of access was reasonable 
in light of the school district’s legitimate interest in allowing the duly- 
elected teachers’ union to perform effectively its obligations as exclusive 
representative of the school district’s teachers. 

Perry establishes the current doctrinal foundation for analyzing first- 
amendment issues relating to a person’s right of access to public 
property for speech purposes. Perry underscores the importance of 
determining into which category an alleged public forum fits in order 
to determine the legal standard governing the regulation of speech in 
that forum.*’ 


B. The Legal Services Office as a Limited Public Forum 
1. The Students’ Argument 


The students, relying upon the decision of the district-court judge, 
contended that the LSO was a limited public forum for purposes of 
first-amendment analysis. According to the district-court judge, the 





59. Post, Between Governance and Management: The History and Theory of the 
Public Forum, 34 U.C.L.A. L. REv. 1713, 1751 (1987). 
60. 460 U.S. at 59, 103 S. Ct. at 963 (Brennan, J., dissenting); Post, supra note 34. 
61. 460 U.S. at 61, 103 S. Ct. at 963; Post, supra note 34. 
62. Id. at 48, 103 S. Ct. at 956. 
63. Id. at 47-48, 103 S. Ct. at 956-57. 
64. Id. at 49, 103 S. Ct at 957. 
65. Id. 
. Id. at 50-51, 103 S. Ct. at 958. 
. J. Nowak, R. Rorunpa, J. YouNG, CONSTITUTIONAL Law § 16.47 (3rd ed. 1986). 
. 868 F.2d at 476. 
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LSO constituted a governmental facility not typically used for expressive 
activities, but one which UMass opened to a limited group—students 
of UMass—for expressive activities.°° According to the district court, 
the LSO was a limited public forum because it conferred a benefit upon 
students that UMass had no obligation to provide in the first place.” 
Therefore, the students argued, the case was controlled by Cornelivs 
v. NAACP Legal Defense & Educational Fund.” 

In Cornelius, the NAACP and other political-advocacy groups sought 
access to the Combined Federal Campaign (CFC), a charity drive spon- 
sored by the government.” The CFC is an annual charitable fundraising 
drive aimed at federal employees in the federal workplace during 
working hours.” The political-advocacy groups were excluded from the 
charity drive pursuant to an executive order issued by President Reagan, 
who limited access to the drive to ‘‘voluntary, charitable, health and 
welfare agencies that provide or support direct health and welfare 
services to individuals and their families.’’’* The order specifically 
excluded ‘‘[a]gencies that seek to influence the outcomes of elections 
or the determination of public policy through political activity or 
advocacy, lobbying, or litigation on behalf of parties other than them- 
selves.’’’> The political advocacy groups alleged, inter alia, that the 
order violated their first-amendment right to solicit charitable contri- 
butions.’ 

The United States Supreme Court held that the charity drive consti- 
tuted a nonpublic forum, and that denying political-advocacy groups 
access to the drive was reasonable in light of the government’s desire 
to avoid the appearance of political favoritism.’”? The Court remanded 
the case, however, to resolve whether the government excluded the 
political advocacy groups because the government disagreed with their 
viewpoints.” The Court stated: ‘‘The existence of reasonable grounds 
for limiting access to a nonpublic forum .. . will not save a regulation 
that is in reality a facade for viewpoint discrimination.’’” 





. Id. 

. Id. 

. 473 U.S. 788, 105 S. Ct. 3439 (1985). 

. Id. at 790, 795, 105 S. Ct. at 3443, 3445. 

. Id. at 790, 105 S. Ct. at 3443. The charity drive is conducted through the 
voluntary efforts of federal employees. Organizations selected to participate in the drive 
are confined to a 30-word statement included in literature distributed to the federal 
employees. Id. 

74. Id. at 795, 105 S. Ct. at 3445 (quoting Exec. Order No. 12404, § 1(b), 3 C.F.R. 
151 (1984) (amending Exec. Order No. 12353, § 2(b)(1), 3 C.F.R. 139 (1983))). 

75. Id. (quoting Exec. Order No. 12404, § 1(b), 3 C.F.R. 151 (1984) (amending Exec. 
Order No. 12353, § 2(b)(3), 3 C.F.R. 139 (1983))). 

76. Id. 

77. Id. at 809, 105 S. Ct. at 3453. 

78. Id. at 812, 105 S. Ct. at 3454. 

79. Id. at 811, 105 S. Ct. at 3454. 
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The students asserted that if the Court required an examination of 
whether a reasonable regulation of a nonpublic forum was motivated 
by viewpoint discrimination, such a motive-type inquiry was required 
in the context of a regulation of a limited public forum, such as the 
LSO.® The students desired to prove that UMass closed the LSO in 
response to the number of successful lawsuits it brought against UMass.* 
According to the students, if viewpoint discrimination is unlawful in 
the context of a nonpublic forum, surely it is as well in the more 
protective realm of the limited public forum.* 


2. The Court’s Analysis 


The First Circuit Court of Appeals held that the LSO was not a 
limited public forum because the communications occurring within the 
LSO did not constitute a ‘‘channe! of communications’’ necessary for 
it to be brought within the scope of public-forum analysis.** The court 
noted that fora traditionally have had a physical situs, such as parks 
and streets,** municipal theaters,*® and public fairgrounds,®* and that 
the Supreme Court recently extended forum analysis to intangible 
channels of communication, such as a charitable fund-raising drive 
conducted in a governmental workplace®’ and a school’s internal mail 
system.** The common thread uniting these various fora is that each 
represents a channel of communication. In determining that the LSO 
did not constitute a forum, the court analyzed the two types of com- 
munications occurring within the office: (1) communications between 
students and persons with whom they have legal disputes, and (2) 
communications between students and LSO attorneys. 

The court found that the court system was the appropriate channel 
of communication for communications between students and persons 
with whom they have legal disputes; the LSO merely helped the 
students gain access to this forum but was not itself the forum for such 
communications.” 

With regard to communications between students and LSO attorneys, 
the court found that these communications did not constitute a forum 





. 868 F.2d at 476. 
. at 475. 


. at 476-77. 
. at 476 (citing Hague v. CIO, 307 U.S. 496, 515, 59 S. Ct. 954, 963 (1939)). 
. (citing Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 95 S. Ct. 1239 
(1975)). 
86. Id. (citing Heffron v. International Soc’y for Krishna Consciousness, 452 U.S. 
640, 101 S. Ct. 2559 (1981)). 
87. Id. (citing Cornelius v. NAACP Legal Def. & Educ. Fund, 473 U.S 788, 105 S. 
Ct. 3439 (1985); see supra notes 71-79 and accompanying text). 


88. Id. (citing Perry Education Association, supra notes 36-67 and accompanying 
text.) 


89. Id. 
90. 868 F.2d at 476. 
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for purposes of first-amendment analysis.*’ The court distinguished this 
case from both Cornelius and Perry. In Cornelius, political-advocacy 
groups sought to reach government officials in their personal capacities, 
and, in Perry, the rival union sought to reach teachers in an attempt 
to gain their allegiance.* In the present case, the students sought to 
reach public officials in their official capacities.** The court acknowl- 
edged that the LSO was a ‘‘channel of communication’’ for speech 
between students and public officials in their official capacities but was 
reluctant to ‘“‘expand the scope of forum analysis’’ to this type of 
speech.” 

The court asserted that forum analysis was developed to monitor 
governmental regulation of access to publicly-owned real property, and 
that it focuses on the government’s role as a regulator in the marketplace 
of ideas.** Without a more specific mandate from the Supreme Court, 
the Court of Appeals declined to extend the forum doctrine’s tradition 
of ‘‘absolute neutrality’’®* to instances in which the state participates 
as a player in the marketplace of ideas, using its subsidies rather than 
its regulations.*” Accordingly, the court held the LSO was not a forum 
for purposes of the first amendment, and therefore forum analysis was 
inapplicable.” 


III. First-AMENDMENT SUBSIDY ANALYSIS 
After determining that forum analysis was inapplicable to the LSO, 


the court held that its line of subsidy cases governed the dispute.” 
According to the court, because UMass provided funds to the LSO, the 
state of Massachusetts granted an in-kind subsidy of private speech.’ 





91. Id. at 477. 

92. Id. 
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Places, 1974 Sup. Cr. REv. 233, 239-56). 

96. Advocates for the Arts v. Thomson, 532 F.2d 792, 796 (1st Cir. 1976), cert. 
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denied, 478 U.S. 1021, 106 S. Ct. 1335 (1986)); see also Tribe, Toward a Metatheory of 
the First Amendment, 10 Sw. U. L. Rev. 237, 244 (1978) (stating that a first amendment 
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In other words, Massachusetts participated as a player in the market- 
place of ideas, using university funds to support the students’ exercise 
of their right to utilize the court system.’ 


A. The Development of Subsidy Analysis 


A subsidy is ‘‘a grant of money made by government in aid of the 
promoters of any enterprise, work, or improvement in which the gov- 
ernment desires to participate, or which is considered a proper subject 
for government aid, because such purpose is likely to be of benefit to 
the public.’’*°? Subsidy is not a new method of government support of 
the exercise of constitutionally-protected activities, including freedom 
of expression.’ Government funds that enable private individuals or 
groups to engage in expression are available in many fields, such as 
grants for education and research, and promotion of the arts.** As a 
result, over the past thirty years, the United States Supreme Court has 
addressed cases concerning governmental subsidization of constitution- 
ally-protected activities. The First Circuit in SGA cited a number of 
these subsidy cases.'% 


1. The Subsidy Cases 


Although the First Circuit did not relate the particular facts involved 
in the subsidy cases cited, a discussion of their facts and holdings is 
warranted here. In brief, each case involved a constitutionally-protected 
activity that the government (state or federal) refused to support finan- 
cially. 

Both Cammarano v. United States,’ the earliest subsidy case cited 
in SGA, and Regan v. Taxation With Representation’” involved lob- 
bying, a constitutionally-protected exercise of the first-amendment right 
to freedom of speech. In Cammarano, the petitioners, engaged in the 
wholesale beer and liquor business, spent money in support of adver- 
tising programs designed to lobby for the defeat of initiatives dealing 
with the sale of alcohol.” Petitioners then deducted the expended 





. Id. at 477. 

. Biack’s Law DIctTIONARY 1280 (5th ed. 1979). 
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. 358 U.S. 498, 79 S. Ct. 524 (1959). 

. 461 U.S. 540, 103 S. Ct. 1997 (1983). 

. 358 U.S. at 500-02, 79 S. Ct. at 526-27. The Cammarano decision dealt with two 
cases from different circuits. The first case, from the Court of Appeals for the Ninth 
Circuit, involved William and Louise Cammarano, joint owners of a one-fourth interest 
in a partnership engaged in wholesale beer distribution in the State of Washington. As 
a member of the Washington Beer Wholesalers Association, the partnership contributed 
$3,545.15 to a statewide publicity program urging the defeat of ‘‘Initiative to the 
Legislature No. 13,’’ which would have placed the retail sale of wine and beer under 
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amounts from their income tax as a business expense.’” The Internal 
Revenue Service (IRS) denied the deductions, however, because Treas- 
ury regulations denied a deduction for ‘‘sums of money expended for 
lobbying purposes, the promotion or defeat of legislation, the exploi- 
tation of propaganda, including advertising other than trade advertising 
....’’1° The Supreme Court held that the Treasury regulations with- 
stood the petitioners’ first-amendment challenge because the denial of 
the tax deduction was nondiscriminatory.** The Court stated, ‘‘Peti- 
tioners are not being denied a tax deduction because they engage in 
constitutionally-protected activities, but are simply being required to 
pay for those activities entirely out of their own pockets ... .’’!” 
Similarly, the Supreme Court determined in Regan v. Taxation With 
Representation that an internal revenue statute denying a certain tax 
exemption for non-profit organizations that engage in substantial lob- 
bying did not violate the first amendment.’** Taxation With Represen- 
tation (TWR), a non-profit corporation organized to promote the public 
interest in federal taxation,’ advocated its point of view before all 
three branches of the federal government.*** As a non-profit corporation, 
TWR applied for tax-exempt status under Section 501(c)(3) of the 
Internal Revenue Code.'** The IRS concluded, however, that a substan- 





the exclusive control of the State. The Cammaranos deducted, as a business expense, 
their pro rata share of the amount contributed to the program. When the IRS did not 
permit the deduction, the Cammaranos paid the amount under protest and sued for a 
refund. Both the district court and the court of appeals upheld the action of the IRS. 
358 U.S. at 500-01, 79 S. Ct at 526-27. 

The second case, from the Court of Appeals for the Eighth Circuit, involved F. Strauss 
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to defeat an initiative calling for statewide prohibition of liquor sales. The IRS disallowed 
Strauss’ deduction of the contribution as a business expense. The Tax Court and the 
Court of Appeals upheld the action. 358 U.S. at 502, 79 S. Ct. at 527. 

109. Cammarano, 358 U.S. at 501, 502, 79 S. Ct. at 526, 527. 

116. Id. at 499-500, 79 S. Ct. at 526 (quoting Treas. Reg. 111, § 29.23(0)-1 and § 
29.23(q)-1). 

111. Id. at 513, 79 S. Ct. at 533. 
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113. 461 U.S. 540, 103 S. Ct. at 1997. 

114. Id. at 541, 103 S. Ct. at 1999. 

115. Id. at 542, 103 S. Ct. at 1999. 

116. Id. & n.1. Section 501(c)(3) exempts: 
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26 U.S.C. § 501(c)(3) (1982) (emphasis supplied). 
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tial part of TWR’s activities consisted of attempting to influence leg- 
islation.’?”? Since Section 501(c)(3) does not permit a non-profit 
corporation seeking tax-exempt status to engage in such activity,’* the 
IRS denied TWR’s application.’*® The Court emphasized that TWR could 
apparently obtain tax-exempt status for its non-lobbying activity by 
creating a dual-structured system and separating its lobbying activities 
from its non-lobbying activities.2° The Court said that ‘‘both tax ex- 
emptions and tax deductibility are a form of subsidy that is administered 
through the tax system,’’ although they are not identical to cash 
subsidies in all respects.’2* According to the Court, ‘‘[only] Congress 
... has the authority to determine whether the advantage the public 
would receive from additiona' lobbying by charities is worth the money 
the public would pay to subsidize the lobbying, and other disadvantages 
that might accompany that lobbying.’’’?? Thus, while the Court agreed 
with TWR that ‘‘the government may not deny a benefit to a person 
because he exercises a constitutional right,’’?3 it held that the Consti- 
tution did not require the Supreme Court to grant the benefit TWR 
claimed. ‘4 

Two of the cases cited by the First Circuit in SGA involved legislative 
denial of state funds for performing abortions. In Maher v. Roe,’** a 
Connecticut regulation denied state Medicaid benefits with regard to 
first-trimester abortions to those that were not ‘‘medically necessary.’’' 
Two indigent women who were unable to obtain a physician’s certificate 
of medical necessity challenged the regulation on the ground that, inter 
alia, it violated their constitutional rights.‘2? They argued that the 
regulation impinged upon their fundamental right to an abortion as 
determined in Roe v. Wade,’?* because the state chose to subsidize 
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123. Id. at 545, 103 S. Ct. at 2001. 
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125. 432 U.S. 464, 97 S. Ct. 2376 (1977). 
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127. Maher, 432 U.S. at 467, 97 S. Ct. at 2379. 
128. 410 U.S. 113, 93 S. Ct. 705 (1973). 
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generally the medical expenses associated with pregnancy and child- 
birth. Relying on its decision in Roe v. Wade, however, the Supreme 
Court rejected appellants’ argument. According to the Court, ‘‘Roe v. 
Wade did not declare an unqualified ‘constitutional right to an abortion’ 
.... Rather, the right protects the woman from unduly burdensome 
interference with her freedom to decide whether to terminate her 
pregnancy.’’*?° The Court stated that the indigence that may make it 
difficult or impossible for some women to have abortions was neither 
created nor affected by the Connecticut regulation.’ In addition, state 
encouragement of an alternative activity, childbirth, is not the same as 
state interference with a protected activity.** Therefore, the Court 
concluded that the Connecticut regulation did not impinge on the 
fundamental right recognized in Roe v. Wade.'*? 

In Harris v. McRae,*** the Supreme Court considered the constitu- 
tional validity of the Hyde Amendment to Title XIX of the Social 
Security Act.'** That amendment prohibited the use of federal funds to 
reimburse states for the cost of abortions under the Medicaid program 
except under certain circumstances.’*> The appellees alleged that the 
Hyde Amendment violated the Due Process Clause of the fifth amend- 
ment of the Constitution insofar as it impinged upon a woman’s right 
to decide whether to terminate a pregnancy by limiting the funding of 
abortions, while permitting the funding of costs associated with child- 
birth.*** The Court dismissed the appellees’ argument, however, and 


instead followed Maher. The Court stated, ‘‘Although the liberty pro- 
tected by the Due Process Clause affords protection against unwarranted 
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132. Id. at 474, 97 S. Ct. at 2383. 
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to a law enforcement agency or public health service. 

Pub.L. 96-123, § 109, 93 Stat. 926. 

The 1977 version did not include the ‘‘rape or incest’’ exception, while the 1978-1979 
version had an additional exception for ‘‘instances where severe and long-lasting physical 
health damage to the mother would result if the pregnancy were carried to term when 
so determined by two physicians.’’ 

The Court used the term ‘‘Hyde Amendment”’ generically to refer to all three versions. 
448 U.S. at 302-03 & n.4, 100 S. Ct. at 2680-81 & n.4. 

136. Harris, 448 U.S. at 303, 100 S. Ct. at 2681. 
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government interference with freedom of choice in the context of certain 
personal decisions, it does not confer an entitlement to such funds as 
may be necessary to realize all the advantages of that freedom.’’**” 

The most recent case cited by the First Circuit, Lyng v. International 
Union,*** involved Section 109 of the Omnibus Budget Reconciliation 
Act of 1981 (OBRA), which denied food-stamp eligibility to striking- 
workers’ households.*° Two labor unions and several individual union 
members brought suit against the Secretary of Agriculture, arguing that 
Section 109 violated their associational and expressive rights under the 
first amendment.’ According to the Supreme Court, however, Section 
109 ‘‘did not ‘order’ [the strikers] not to associate together for the 
purpose of conducting a strike, or for any other purpose, and it does 
not ‘prevent’ them from associating together or burden their ability to 
do so in any significant manner.’’'** Although Section 109 made it 
harder for strikers to support their families during strikes and indeed 
might exert pressure on them to abandon their union,’ the regulation 
did not ‘‘directly and substantially interfere’ with the strikers’ ability 
to associate with their unions.’** Therefore, the Court held that the 
strikers’ right of association did not require the Government to furnish 
funds to maximize the exercise of that right.’ 

Finally, in contrast with these subsidy cases, FCC v. League of Women 
Voters**® held unconstitutional a federal regulation prohibiting non- 
commercial broadcasting stations that receive federal funds from edi- 
torializing.** The Court predicated its decision on the fact that the 





137. Id. at 317-18, 100 S. Ct. at 2688. 
138. 485 U.S. 360, 108 S. Ct. 1184 (1988). 
139. Section 109 provides: 

Not withstanding any other provision of law, a household shall not participate 
in the food stamp program at any time that any member of the household, not 
exempt from the work registration requirements . . . is on strike as defined in 
section 142(2) of title 29, because of a labor dispute (other than a lockout) as 
defined in section 152(9) of title 29: Provided, That a household shall not lose 
its eligibility to participate in the food stamp program as a result of one of its 
members going on strike if the household was eligible for food stamps imme- 
diately prior to such a strike, however, such household shall not receive an 
increased allotment as the result of a decrease in the income of the striking 
member or members of the household: Provided further, That such ineligibility 
shall not apply to any household that does not contain a member on strike, if 
any of its members refuses to accept employment at a plant or site because of 
a strike or lockout. 


485 U.S. __, 108 S. Ct. at 1188 n.2 (citing OBRA § 109, 95 Stat. 361, 7 U.S.C. § 
2015(d)(3)). 
140. Lyng, 485 U.S. ___, 108 S. Ct. at 1188. 


141. Id., 108 S. Ct. at 1189-90. 

142. Id., 108 S. Ct. at 1190. 

143. Id., 108 S. Ct. at 1189 (citing Lyng v. Castillo, 477 U.S. 635, 638, 106 S. Ct. 
2727, 2729). 

144. Id., 108 S. Ct. at 1190. 

145. 468 U.S. 364, 104 S. Ct. 3106 (1984). 

146. The Public Broadcasting Act of 1967, as amended in 1981, provides, in relevant 
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regulation’s ban was defined ‘‘solely on the basis of the content of the 
suppressed speech.’’*”? The Court rejected the argument that Regan’* 
controlled the case.’*° In Regan, TWR could use non-public funds for 
its lobbying activities and still receive tax-exempt status for its non- 
lobbying activities.‘*° In contrast, as the Court pointed out in FCC, a 
non-commercial broadcasting station had no way of segregating its 
activities according to the source of its funding.**’ Thus, a non-com- 
mercial station was barred from using even completely private funds 
to finance editorial activity.‘** The Court stated that if the federal 
regulation had provided a mechanism for the non-commercial stations 
similar to that available to TWR, the regulation would have been valid 
under Regan.’ Because the regulation singled out noncommercial 
broadcasters and denied them the right to address their audience on 
matters of public importance, however, the Court labeled it ‘‘the purest 
example of a ‘law ... abridging the freedom of speech, or of the 
press.’’’154 


2. The Common Principle of the Subsidy Cases 


In SGA, the First Circuit pointed out that the subsidy cases involve 
a common principle: ‘‘[A]lthough the government may not place obsta- 
cles in the path of the exercise of a constitutionally protected activity, 


it need not remove obstacles not of its own creation.’’**5 First stated in 





part: 

No noncommercial educational broadcasting station which receives a grant 
from the Corporation for Public Broadcasting under subpart C of this part may 
engage in editorializing. No noncommercial educational broadcasting station 
may support or oppose any candidate for public office. 

Id. at 370 n.7, 104 S. Ct. at 3112 n.7 (citing 47 U.S.C. § 399 (1982)). 

147. Id. at 383, 104 S. Ct. at 3119. 

148. See supra notes 113-24 and accompanying text. 

149. FCC, 468 U.S. at 399-401, 104 S. Ct. at 3127-28. The Court specifically emphasized 
the narrowness of its decision: 

[W]e hold only that the specific interests sought to be advanced by § 399’s 
ban on editorializing are either not sufficiently substantial or are not served in 
a sufficiently limited manner to justify the substantial abridgment of important 
journalistic freedoms which the First Amendment jealously protects. 468 U.S. 
at 402, 104 S, Ct. at 3129. 

150. See supra note 120 and accompanying text. 

151. 468 U.S. at 400, 104 S. Ct. at 3128. 

152. Id. 

153. Id. 

154. Id. at 384, 104 S. Ct. at 3119 (quoting Consolidated Edison Co. v. Public Service 
Comm'n of N.Y., 447 U.S. 530, 546, 100 S. Ct. 2326, 2338 (1980) (Stevens, J., concur- 
ring)). 

155. See supra note 25 and accompanying text. Thus ‘‘the right to deliver a speech 
does not . . . necessarily imply the right to use the city’s sound trucks... .’’ M. Yupor, 
WHEN GOVERNMENT SPEAKS: PoLiTics, LAW AND GOVERNMENT EXPRESSION IN AMERICA 235 
(1983). 
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Cammarano,'* this principle has been reiterated throughout the sub- 
sequent cases, without much deviation. 

In Regan, for example, the Court rejected the ‘‘notion that First 
Amendment rights are somehow not fully realized unless they are 
subsidized by the State.’’*” In addition, the Court pointed out its 
consistency regarding subsidies: ‘‘We have held in several contexts that 
a legislature’s decision not to subsidize the exercise of a fundamental 
right does not infringe the right, and thus is not subject to strict 
scrutiny.’’*** Similarly, the Court in Harris echoed the Cammarano 
decision, stating that ‘‘[a] refusal to fund protected activity, without 
more, cannot be equated with the imposition of a penalty . . .,’’% and 
‘‘{t]o hold otherwise would make a drastic change in our understanding 
of the Constitution.’’*© 

Two caveats attend this common principle: (1) the state may not 
deny an individual any independent benefit because that individual 
exercised first-amendment rights,’*' and (2) the state must not ‘‘discrim- 
inate invidiously in its subsidies in such a way as to aim at the 
suppression of dangerous ideas.’’*? Thus, while ‘‘a government is not 
required to devote its resources to amplifying the voices of private 
speakers . . . it can choose to do so on a nondiscriminatory basis.’’!* 


B. The Application of Subsidy Analysis to the LSO 


The circumstances surrounding the termination of the LSO were 
analogous to the facts of the subsidy cases. The students were engaging 
in accessing the court system, a constitutionally-pretected activity. This 
involved the first-amendment guarantees of freedom of speech, freedom 
of association, and freedom to petition the government for redress of 
grievances. Furthermore, the University’s cancellation of funding for 
the LSO’s litigation activities constituted a refusal to fund the consti- 
tutionally-protected activity. 





156. See supra note 112 and accompanying text. 

157. 461 U.S. at 546, 103 S. Ct. at 2001 (citing Cammarano, 358 U.S. at 515, 79 S. 
Ct. at 534 (Douglas, J., concurring)). 

158. Id. at 549, 103 S. Ct. at 2003. 

159. 448 U.S. at 317 n.19, 100 S. Ct. at 2688 n.19. 

160. Id. at 317, 100 S. Ct at 2688. 

161. 868 F.2d at 479. See, FCC, 468 U.S. at 399-401, 104 S. Ct. at 3127-28; Regan, 
461 U.S. at 544, 103 S. Ct. at 2000 and 461 U.S. at 552-54, 103 S. Ct. at 2004-05 
(Blackmun, J., concurring); Harris, 448 U.S. at 317 n.19, 100 S. Ct. at 2688 n.19; Maher, 
432 U.S. at 474 n.8, 97 S. Ct. at 2382 n.8; Speiser v. Randall, 357 U.S. 513, 518-19, 78 
S. Ct. 1332, 1338 (1958). 

162. 868 F.2d at 479 (citing Regan, 461 U.S. at 548, 103 S. Ct. at 2002 (quoting 
Cammarano, 358 U.S. at 513, 79 S. Ct. at 533)). This second caveat encompasses an 
Equal Protection argument. The subsidy line of cases involved such an argument. See 
e.g., Regan, 461 U.S. at 545-48, 103 S. Ct. at 2001-02; Maher, 432 U.S. at 469-71, 97 S. 
Ct. at 2380-81; Harris, 448 U.S. at 321-23, 100 S. Ct. at 2690-91; Lyng, 485 U.S. ____, 
108 S. Ct. at 1191-94. In SGA, however, the students did not raise such a claim. 

163. Yupor, supra note 155 (citing TRIBE, AMERICAN CONSTITUTIONAL LAW 689.) 
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In its analysis of the withdrawal of funding in light of the line of 
subsidy cases, the Court of Appeals remained faithful tc the common 
principle: ‘‘[T]he state does not violate an individual’s First Amendment 
rights if it refuses to subsidize those activities of that individual that 
are protected by the First Amendment.’’** Even in terms of the two 
caveats attending the common holding of the subsidy cases, the court 
found no violation of the students’ first-amendment rights. First, there 
was no denial of any independent benefit on account of an individual’s 
decision to exercise first-amendment rights, since the students still 
could engage in litigation, though without university funds.’ Also, no 
students were precluded from using the new Legal Services Center to 
secure legal advice.’ Second, although the students did not present 
an equal-protection claim, the court did address the second caveat 
briefly. The court determined that the University did not discriminate 
invidiously in its subsidies, because the order rescinding funding for 
the LSO applied to all litigation, not only selected kinds.’*’ 

The court also asserted that the reasoning proffered by the Supreme 
Court in distinguishing FCC from Regan applied to the LSO.’* Students 
could use the Legal Services Center for non-litigation activities, such 
as legal advice and pre-litigation matters, and still could engage in 
litigation using private funds.’ Therefore, a mechanism similar to that 
provided in Regan allowed students to segregate their legal activities. 
The students were not being denied their constitutional right to access 
the court system and engage in litigation activities, but rather were 
‘*... simply being required to pay for those activities entirely out of 
their own pockets ... .’’1”° 

The Court of Appeals easily dispensed with the students’ objections 
to the application of subsidy analysis. First, the court considered largely 
irrelevant and illogical the argument concerning the method of rescind- 
ing the LSO’s funding.’” Second, the relevancy of motive, the court 
stated, becomes an issue after a case falls into the subsidy frame, not 
in determining whether subsidy analysis applies.’”? Finally, the Court 
of Appeals settled the issue involving the activity fees by relying upon 
the Massachusetts statutes authorizing their collection.’ The court 





164. 868 F.2d at 479. 

165. Id. 

166. Id. 

167. Id. See infra notes 186-190. 

168. See supra notes 148-54 and accompanying text. 

169. See supra notes 165-66 and accompanying text. 

170. See supra note 112 and accompanying text. 

171. 868 F.2d at 478. 

172. Id. See infra notes 178-214 and accompanying text (analysis of court’s discussion 
of the University’s motive in Part IV.) 

173. 868 F.2d at 478. See also Maryland Public Interest Research Group v. Elkins, 565 
F.2d 864 (4th Cir. 1977); Arrington v. Taylor, 380 F.Supp 1348 (M.D.N.C. 1974), aff’d 
mem. 526 F.2d 587 (4th Cir. 1975), cert. denied, 424 U.S. 913 (1976). 
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stated that the fees did not ‘‘belong’’ to the UMass students, and that 
UMass officers and the Board of Trustees were authorized by those 
statutes to determine how the fees were spent.’ 


C. The Impact of the First Circuit’s Decision 


In general, the court’s holding does little more than follow the 
reasoning established by the subsidy cases. As stated in Maher, ‘‘[Ojur 
cases have uniformly accorded the States a wider latitude in choosing 
among competing demands for limited public funds.’’’”> SGA, however, 
further establishes the application of the previous subsidy holdings to 
university funding decisions. The Court of Appeals seems to assert: 
‘‘(Cjourts reviewing a university’s decisions to fund one student group 
and not another should treat the university’s funding decisions with a 
degree of deference comparable to that which the Regan court provided 
Congress’ classification of public interest groups.’’’”* Traditional judi- 
cial deference to legislation, therefore, also extends to the decisions of 
a state university’s Board of Trustees.’”’ 


IV. MOriIvaTION IN SGA 
A. Motivation Claim Rejected 


The students claimed that the success of the LSO in suits against the 


University motivated the Board to terminate the LSO,’”* and therefore 
that the court should consider motive in its first-amendment inquiry.’ 
The district court dismissed this claim, stating that ‘‘in the absence of 
a constitutional injury, defendants’ motive is irrelevant.’’®° The district 
court concluded that the decision to terminate the LSO was both a non- 
selective withdrawal of authority and was content-neutral.’** Because 
the state is not obligated to continue operating or funding a limited 
public or non-public forum,**? the motivation behind the decision to 
terminate becomes insignificant. 

The students responded to the district court’s reasoning by contrasting 
Cornelius.*** In Cornelius, the Supreme Court remanded for further 





174. Id. See Mass. ANN. Laws ch. 15A § 10 (Law Co-op 1988). 

175. 432 U.S. at 479, 97 S. Ct. at 2385. 

176. Comment, Mandatory Student Fees: First Amendment Concerns and University 
Discretion, 55 U.Cui. L. REv. 363, 387 (1988). 

177. Id. 

178. 868 F.2d at 475. 

179. Id. at 480. 

180. 676 F. Supp. at 388. 

181. Id. at 388. 

182. Id. 

183. 473 U.S. 788, 105 S.Ct. 3439 (1985). Cornelius involved organizations wishing 
to participate in the Combined Federal Campaign, a nonpublic forum. The Court remanded 
the case for further inquiry into claims that a facially valid regulation was content-based. 
Id. at 811, 105 S.Ct at 3453. 
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inquiry into the motivation behind a regulation limiting access to a 
nonpublic forum. The students reasoned that if the Court was willing 
to allow inquiry into the motivation behind regulations affecting a 
nonpublic forum the same inquiry should be afforded limited public 
forums.*** The Court of Appeals rejected the comparison with Cornelius 
because the LSO was not a forum ‘‘for purposes of the First Amend- 
ment.”’ 


B. An Analysis of the Court’s Reasoning 


The district court reasoned that because the Board’s decision to 
terminate the LSO affected all litigation, the withdrawal was non- 
selective and within the power of the Board.*** A contrary finding, the 
court reasoned, would impose an unreasonable restriction on the Board’s 
ability to rescind previously-granted services or privileges.’ 

The non-selective nature of the Board’s termination may depend on 
characterization. By completely eliminating the LSO the burden to show 
proper cause was reduced. The Court of Appeals concluded that mo- 
tivation was an insignificant factor because all suits by students using 
the LSO were affected rather than only those suits against UMass.?*’ 
This finding appears based more upon the scope of the Board’s decision 
than on the reasons behind the decision. Because all activity by the 
LSO was terminated, the court assumed that the decision was not 
content-based. The Supreme Court has held that motive is irrelevant 
without a constitutional injury.’ Before the court will consider an 
inquiry into motive, however, it first requires a showing that the LSO 
fits into the constitutional framework necessary for forum analysis.'* 

The court may have too quickly dismissed an inquiry into motive. 
The real problem with subordinating the issue of motive is that no 
consideration is given to the scope or reach of the Board’s decision. 
The Board may have been willing to allow the entire LSO to suffer in 





184. 868 F.2d at 476. 

185. 676 F.Supp at 388. 

186. Id. 

187. 868 F.2d at 479. ‘‘We note, however, that the withdrawal of the subsidy is not 
framed in an invidiously discriminatory manner that is designed to suppress dangerous 
ideas. The 1987 order applies to all litigation ... .”’ 

188. U.S. v. O’Brien, 391 U.S. 367, 383, 88 S.Ct. 1673, 1682, reh’g denied, 393 U.S. 
900, 89 S.Ct. 63 (1968). ‘‘It is a familiar principle of constitutional law that this Court 
will not strike down an otherwise constitutional statute on the basis of an alleged illicit 
legislative motive.”’ 

189. 868 F.2d at 476. The students argued that in Cornelius the Court considered the 
state’s motive ‘‘in the context of a nonpublic forum’’ and that the same consideration 
should be given ‘‘in the context of a regulation affecting the LSO, which they claim is 
a limited public forum.’’ The court answered that ‘‘[t]he problem with the plaintiffs’ 
syllogism is its premise. Forum analysis is inappropriate in this case because the LSO 
is not a forum for purposes of the First Amendment.”’ See supra notes 71-82 (for detailed 
discussion of Cornelius and its application to SGA). 
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order to eliminate the suits against the University. While the decision 
to terminate the LSO did not facially suppress a student’s right to 
engage in litigation,° it may have affected adversely the faction of 
students who developed expectations that the service would be provided 
to them when needed. The students referred to statements by University 
officials expressing concern about the possibility of being sued person- 
ally by the LSO.’** One could view such statements as evidence of the 
Board’s motive in terminating the LSO. Under the court’s approach 
this evidence is insignificant because of the breadth of the Board’s 
decision. 

Because both the district and appellate courts quickly dismissed the 
issue of the Board’s motive, few facts were established regardin, the 
Board’s intent. The Board was not required to show what it hoped to 
accomplish by terminating the LSO. The students conceded that UMass 
could have terminated the LSO for any number of reasons, but con- 
tended that termination motivated by the number of successful suits 
against the University violated the students’ first-amendment rights.**? 


1. Mixed Motives Permissible 


Had the district and appellate courts pursued motivation, they might 
have reasoned as the Eighth Circuit Court of Appeals did in Stanley v. 
Magrath.’ After the publication of a controversial issue of the student 
newspaper, the Board of Regents of the University of \ {innesota restruc- 
tured the funding program to allow students who objected to the content 
of the paper a refund of the portion of their mandatory student fees 
allocated to the newspaper.’ The Board’s action did not terminate 
publication but did cause the newspaper to ‘‘suff[er] an injury in 
fact.’’*° The court found that the Board of Regents had ‘‘mixed mo- 
tives.’’°*° The court determined that the Board of Regents’ motivation 
was acceptable if the action against the student newspaper responded 
to students’ objections to being coerced to support the newspaper.” 
The first amendment prohibited, however, taking action against the 
newspaper because the Board of Regents found the contents objection- 
able.’ The decision to restructure the funding of the paper adversely 
affected the operation of the newspaper. The court concluded that the 
Board of Regents in Stanley had the burden of showing that the adverse 





. Id. at 482. 

. Id. at 475. 

. Id. at 480. 

. 719 F.2d 279 (8th Cir. 1983). 
. Id. at 280. 

. Id. at 282. 

. 719 F.2d at 283. 

. Id. 

. Id. 
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effect on the newspaper would have resulted even without the content- 
based motive.’ 

The students at UMass conceded that the Board could have terminated 
LSO for a number of legitimate reasons,?” but not as a response to the 
profusion of litigation against UMass. If the Board had valid reasons 
for terminating the LSO, it most likely would still prevail even if an 
improper motive tainted the Board’s ‘‘collective mind.’’?** The Board, 
however, would have the burden of proving this question of fact.? 
The court in Magrath believed this distribution of the burden of proof 
fair in the context of a constitutional claim.?” 


2. Delegated-Editorial-Authority Considerations 


The students argued that the delegated-editorial-authority doctrine 
and the related line of cases supported their position on the improper 
motive of the Board.2* The UMess Board created the LSO for the 
purpose of providing students with legal representation, and the Board 
expressly authorized the LSO to engage in litigation against the Uni- 
versity.2°° Suits brought by the LSO against the University on behalf of 
students clearly fell within the LSO’s grant of authority. UMass had 
created this service for students and allegedly rescinded the grant based 
on the content of the group’s litigation activities. 

The Court of Appeals disagreed with the students that this case could 


be considered within the rubric of the delegated-editorial-authority 
doctrine.2% The court’s decision again turned on forum analysis.” 
Because the LSO was found not to be a forum? the analogy failed to 
persuade the court to consider the motive of the Board. 





199. Id. ‘‘It must show by a preponderance of the evidence that the permissible motive 
would have produced the adverse result, even in the absence of the impermissible 
motive.”’ 

200. 868 F.2d at 480. 

201. 719 F.2d at 283. 

202. Id. ‘‘But on this question of fact the Board has the burden of proof. It must show 
by a preponderance of the evidence that the permissible motive would have produced 
the adverse result, even in the absence of the impermissible motive.’’ 

203. Id. ‘‘This allocation of the burden favors the party asserting First Amendment 
rights, and we think properly so. Once a plaintiff has come forward with some substantial 
evidence of illegal retaliation, it should be difficult for a defendant to prevail; placing 
the burden of proof on the defendant is the law’s way of creating this difficulty.”’ 

204. 868 F.2d at 480. ‘“‘Having delegated discretionary editorial functions to a subor- 
dinate body, the state is not permitted to revoke that delegation merely because it objects 
to the content of any specific decision clearly within the editorial authority of the 
subordinate body.’ Id. 

205. 868 F.2d at 474. 

206. Id. at 480. 

207. Id. ‘‘Once the state has created a forum, it may not condition access to the forum 
on the content of the message to be communicated, or close the forum solely because it 
disagrees with the messages being communicated in it.’’ 

208. Id. at 476. 
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3. Non-Invidious Discrimination 


The Court of Appeals held that the case was ‘‘governed by the [United 
State Supreme] Court’s subsidy cases.’’? In connection with these 
cases, the Court has held that a state may not use subsidies to suppress 
dangerous ideas.”*° Invidious discrimination in subsidies to accomplish 
content-based motives would not be tolerated. 

Curiously, the Court of Appeals ignored the teachings of the Supreme 
Court and found that invidious discrimination was not at issue because 
the students had not made an equal protection claim.”": The court noted 
that because ‘‘withdrawal of the subsidy [was] not framed in an invid- 
iously discriminatory manner that [was] designed to suppress dangerous 
ideas,’’?? there was no first-amendment violation. This conclusion turns 
squarely upon the nature of the termination by the Board. If the Board 
rescinded all services of the LSO to put an end to suits against UMass 
brought by students using the service, such a sweeping decision would 
shield the true intent or purpose of the Board. Under the court’s 
rationale, termination of all LSO litigative services renders irrelevant 
any invidious discrimination or illicit motive. 


C. Analysis 


The district court and the Court of Appeals quickly disposed of all 
questions concerning the motive behind the Board’s decision to ter- 
minate the LSO. Each argument presented by the students calling for 
an inquiry into the Board’s motive was treated as a subsequent question 
to be addressed only after other conclusions had been reached. This 
approach left unanswered how far the UMass Board of Regents could 
go to achieve a purpose that might otherwise be a first-amendment 
violation. If the issue of motive can be reached only after a court has 
found a channel of communication to be a forum or has determined a 
decision to be content-based or invidiously discriminatory, the state 
can easily circumvent the issue by burying the intended effect in broad 
or sweeping action. 


V. CONCLUSION 


In SGA, the Court of Appeals declined to pigeonhole the LSO into 
the rather elusive framework of the limited public forum. The Court of 
Appeals held that the LSO did not constitute a channel of communi- 
cation sufficient to be brought within the purview of public-forum 





209. Id. at 477. ‘“‘The basic lesson to be drawn from the Court’s subsidy cases is that 
although the government may not place obstacles in the path of the exercise of consti- 
tutionally protected activity, it need not remove obstacles not of its own creation.’’ Id. 
at 479. See also supra notes 99-177 and accompanying text. 

210. Cammarano v. United States, 358 U.S. 498, 513, 79 S. Ct. 524, 533 (1958). 

211. 868 F.2d at 479. 

212. Id. 
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analysis. Accordingly, the court did not have to address the more 
complex issue of whether UMass engaged in viewpoint discrimination 
when it decided to close the LSO. The court did not, however, per- 
suasively distinguish the LSO from other channels of communication 
that had been found to be within the purview of public-forum analysis. 

The court’s attempt to distinguish the channel of communication in 
SGA from those in Perry and Cornelius hinged solely on the fact that 
the students sought access to public employees acting in their official 
capacities to obtain legal advice and assistance. Quite arguably, the 
rival union in Perry sought to reach teachers in their official capacities 
in order to gain their allegiance. If the school district’s internal mail 
system in Perry constituted an intangible channel of communication 
sufficient to bring it within the purview of forum analysis, the LSO 
constituted a sufficient channel of communication to bring it within 
the scope of forum analysis. Thus, distinguishing SGA from Perry and 
Cornelius seems unpersuasive. 

The court’s decision to disregard forum analysis and instead apply 
subsidy analysis almost predetermined its final holding. Once a court 
determines that a case falls within the realm of subsidy analysis, unless 
a government’s action infringes upon an individual’s fundamental rights, 
the decision to subsidize or not to subsidize is largely discretionary. 
Here, the court deferred to the discretion of the University’s Board of 
Trustees. 


An act which is all-encompassing rather than selective in its impact 
should not render irrelevant the motive behind the action. The Board 
may have had justifiable reasons for terminating the LSO, and, therefore 
may have prevailed in an inquiry into its motive. The students’ case 
at trial raised an inference of improper motive?’* that should have 
shifted to the Board the burden of justifying its action. 
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